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WINTER MEETING IN WORCESTER 
FRIDAY AND SATURDAY, FEBRUARY 15 AND 16 


The winter meeting sponsored by the Massachusetts Bar Asso- 
ciation will be held at the Hotel Sheraton in Worcester on the above 
dates. All lawyers are cordially invited; husbands and wives included. 


FRIDAY at 2:00 p.m. “Trial and Settlement of Tort Cases.” 
JOSEPH SCHNEIDER 


3:30 p.m. “The Latest in Probate Practice” 
PAUL B. SARGENT 


7:00 p.m. Dinner, Dress Informal. 

Principal Speaker: REVEREND ALEXANDER ST. IVANYI 
Former member of Hungarian Parliament and 
resident of Budapest during the Siege. Lecturer 
at Harvard, M.I.T., B.U., Tufts and Northeastern. 
Recipient of Certificate of Gratitude from Allied 
Command. 

Subject: “Freedom in Front of and Behind the Iron Curtain.” 

Remarks by GEORGE A. MCLAUGHLIN, Chairman of the 

Committee on Unlawful Practice of the Law. And Others. 
Toastmaster: SAMUEL P. SEARS, President 
SATURDAY at 10:00 a.m. “Recent Developments in Federal 

Taxation.” 
CHARLES D. POosT 
“Conference of Legal Assistance 
Officers of the Armed Forces.” 


REUBEN HALL presiding 





TR 


REQUEST FOR COPIES OF THE “QUARTERLY” 
FOR OCTOBER, 1951 


Owing to an accident in connection with the mailing of 
the “Quarterly” for October 1951 two copies were sent to 
some members with the result that we were short of the 
usual supply and we need any and all copies that are available. 

Accordingly, if any member has an extra copy of that 
number, or one that he does not plan to keep, the editorial 
board will appreciate it if the copy is returned to the Asso- 
ciation at headquarters. Editor. 





NOTICES 


The state tax blanks issued do not contain the last date for returns 
because the statute changing the date from March Ist to April 15th 
had not been passed when the blanks were printed. We therefore, 
remind the bar of the new date. 


The 75th Anniversary of the Boston Bar Association will be cele- 
brated at the Hotel Statler on February 5th, with Hon. Felix 
Frankfurter and Chief Justice Qua as the principal speakers. 


The 45th Anniversary of the Boston Juvenile Court will be ob- 
served on February 19th, also at the Hotel Statler. 


Committee appointed on District Courts to work with and assist 
the Law School District Court Survey: Daniel J. Daley, Chairman, 
Raymond F. Barrett, John Z. Doherty, William F. Hallisey, Robert 
I. Smith. 





TREASURY DEPARTMENT ENROLLMENT CARDS 


December 7, 1951 
Acting Secretary of the Treasury E. H. Foley today announced 
that the enrollment cards issued after January 1, 1952 to persons 
practicing before the Treasury Department will by their terms 


expire five years after their dates of issue, but will be renewable. 
At present enrollment cards contain no expiration date. 

This change supplements the action taken November 16, 1951 to 
cancel all outstanding enrollment cards effective March 31, 1952 
and to issue renewals upon application of practitioners meeting the 
requirements. 

The order fixing expiration dates for the new cards is being filed 
toda with the Federal Register for publication as an amendment 
to Treasury Department Circular 230. 


TITLE 31 Money and Finance: Treasury 
SUBTITLE A Office of the Secretary of the Treasury 
Practice of Attorneys and Agents before 
the Treasury Department 
(Treasury Department Circular No. 230 (Revised) ) 
Period of enrollment card 

31 CFR 10.6 is amended by the addition at the end thereof of a 
new paragraph designated (e) and reading: 

(e) Period of enrollment card. Every enrollment card issued 
after January 1, 1952 (including enrollment cards issued pursuant 
to paragraph (d) ) shall by its terms become void five years after 
its date of issue, but it shall be renewable pursuant to procedures 
of the character prescribed by paragraph (d). (Sec. 3, 23 Stat. 
258; 5 U.S.C. 261) 

(Filed with Federal Register December 7, 1951.) 
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THE HOUSE OF DELEGATES OF THE 
AMERICAN BAR ASSOCIATION 
(Continued) 

A brief account of the structure of the American Bar 
Association and its House of Delegates appeared in the 
October “Quarterly.” The picture of the House in session 
at the annual meeting in New York in September was 
omitted by inadvertence and now appears opposite this page. 

Perhaps, a few words more should be added. We hear 
occasional criticism of this or that action of the House, or 
of the Association, or the House as a whole. That is to be 
expected, but an association of some 45,000 lawyers from 
all over the country, or their representatives in the House 
or their many committees and sections, cannot, reasonably, 
be indicted as a whole because someone disagrees with some- 
thing. The fact is that the members of the House and of the 
sections and committees are independent representative men 
of standing and accomplishment in their various states and 
cities. They have frequently been far in advance of the bar 
in the various states in many directions as sound representa- 
tives of American lawyers and legal thought. They represent 
many shades of opinion and the House has been described 
as “the freest debating body in the world” and “one of the 
most significant deliberative bodies in the United States.” 

Some people seem to think that the meetings resemble 
“junkets” to “have a good time” but they are mistaken. 
The social activities, which are frequently the main purpose 
of local gatherings, are merely incidental to the enormous 
amount of work done by the American Bar Association in 
many directions for the benefit of the bar, the public and 
the law. In spite of all criticism, the Association is needed 
by the bar and the people now more than ever. It is not 
“just another bar association.” Having attended most of 
the meetings of the Association since 1907 and sat through, 
from beginning to end, every meeting of the House since 
1936, we know what has been done and why, or not done 
and why, what goes on and how much work is done. What- 
ever its faults, the House is a hard working body, sometimes 
bored, but constantly working for the public and for you. 
Don’t let anyone persuade you to the contrary, whatever 
you think about this or that. F. W. G. 








MIGRATORY DIVORCE AND THE FAMILY 
DESERTED IN MASSACHUSETTS 
GEORGE K. BLACK 


The recent opinion in Jelly v. Jelly that separate support 
decreed to a wife under G.L., c. 209, s. 32 ceases upon a 
foreign divorce, to which neither the wife nor the children 
are parties, can have devastating results on a wife resident 
in Massachusetts who is deserted by her husband.} 

In that case, the wife in 1942 had filed a petition for separate 
support for herself and two minor children in the Essex 
Probate Court alleging that her husband had deserted her.? 
In 1944 the Court awarded to her custody of the minor chil- 
dren, and $75.00 weekly support “until further order of said 
court”. In 1947 the decree was modified to $90.00 per week. 
In December 1948, the husband obtained a Reno divorce. The 
wife did not appear in the Nevada proceeding. The husband, 
after his divorce, continued to live in Nevada, and thereafter 
in 1950 filed a petition in the Essex Probate Court that said 
Court revoke its earlier decree of support on the grounds 
that the parties were no longer married. 

In 1951, the Essex Probate Court in its decree recognized 
the Reno divorce, terminated support to the wife, and ordered 
that thereafter the husband should pay the wife $75.00 weekly 
for the support of the children, without prejudice to the right 
of the wife to amounts which had accrued up to the time of 
the Reno divorce. 

The husband appealed from this decree. The Supreme 
Court ruled that the Nevada divorce terminated the liability 
of the husband under the earlier Essex Probate decree for 
separate support. 

“After December 2, 1948, the date of the divorce decree, 
Mrs. Jelly could no longer require support from her hus- 
band.” 

This proposition had been stated in three earlier cases cited 
in the opinion. The opinion carries that rule one step 


1 Jelly v. Jelly (9/17/51), 1951 A.S. 957, 100 N.E. 2d, 681. 

2under G.L., c. 209, s. 32. 

3 Rosa v. Rosa, 296 Mass. 271, 5 NE2d 417; Cohen v. Cohen, 319 Mass. 
31, 34, 64 NE2d 689; 163 ALR 362; Heard v. Heard, 323 Mass. 357, 
82 NE2d 219. 
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further. It holds that the Probate Court could not continue 
its order for support for the benefit of minor children. 

“We think, however, that the judge should have further 
revised the decree by terminating the order for the support 
of the minor children.” 

Thus, deserted children, as well as wives, are dependent 
on the good grace of Reno, except in the few instances where 
the deserting husband leaves attachable real estate or other 
immovable assets which he cannot take with him on his 
migration. 

The opinion indicates that there is another statutory pro- 
ceeding to protect children of parents divorced out of the 
Commonwealth, but the Court were of opinion that the pres- 
ent petition, wherein the Court had jurisdiction over the 
respondent, could not be amended into such a proceeding.* 
The Court does not suggest how jurisdiction for such a new 
proceeding may be obtained over the husband, who has re- 
mained in Nevada. 

The decision in the Jelly cases poses this problem: Is a 
Massachusetts wife forced by the law of Massachusetts to 
go to Reno in order to get support for herself and children 
from a husband who has deserted her? Are the courts of 
this Commonwealth powerless when a husband deserts his 
family in Massachusetts? 

Suppose, as in the Jelly case, before the husband’s flight 
he was served with process, and the probate court has made 
a temporary order of support to the deserted wife. Must the 
wife appear in Reno or Florida or risk a future without 
support? At this moment every one knows the husband has 
flown to Reno only to get a divorce. If he comes back to 
Massachusetts, after a ninety day or six week sojourn, you 
can tell the wife that the Reno divorce will not be valid here, 
if she refrains from engaging counsel to represent her in 
Nevada. But consider the risk of that advice. Suppose 
after he gets his Reno divorce, the husband remains there, as 
did Mr. Jelly. Is the Reno divorce then good and your client 
without support for the rest of her life? Must the Com- 


4G.L., c. 208, s, 29; Jelly v. Jelly, 1951 A.S. 957, 100 NE2d, 681. 
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monwealth assume the burden of support of the sick wife 
because of your bad guess?# 

The effect of a foreign divorce as a termination of a decree 
for separate support came before our Court in 1936. The 
parties, while together as husband and wife, had lived in Fall 
River. The original decree for separate support to the wife 
by the Bristol Probate Court had been in 1908. It was modi- 
fied in 1919. In 1932 the husband moved across the state 
line permanently to reside in Portsmouth, Rhode Island. In 
1934 in the Rhode Island courts the husband instituted a 
divorce proceeding against the wife. By attorney, the wife 
entered a general appearance in the Rhode Island divorce pro- 
ceeding brought by the husband, contested the divorce, and 
prayed for counsel fees and alimony. In July 1936 the Rhode 
Island Court granted the husband a divorce. 


After the husband had obtained a divorce in the courts 
of Rhode Island, he petitioned the Bristol Probate Court for 
termination of the decree of separate support in favor of his 
former wife. In September 1936 said Court entered a decree 
reciting the fact of final decree of divorce in Rhode Island, 
that the parties were no longer husband and wife, and that 
the decree of support to the wife be terminated. The Court 
found that the husband owed the wife $465.00 accrued up 
to the time of the divorce. The wife appealed, but the decree 
was affirmed. 


In that case, the wife appeared and litigated her rights 
in the Rhode Island divorce. That fact is stressed by our 
Court in its opinion: 

“The facts that the husband was domiciled in Rhode Island 
and that the wife appeared personally and contested her 
husband’s petition for divorce in that State, submitting 
herself to the jurisdiction of the Rhode Island court, gave 
that court jurisdiction of the cause and of both the 
parties.’’® 


4a The cost of supporting deserted families is approximately 205 mil- 

lion dollars annually. 36 M.L.Q. No. 3, (Oct. 1951), 34, 38. 

5 Rosa v. Rosa, 1936, 296 Mass. 271, 5 NE2d 417. 

See also: Maloof v. Abdullah, 1914, 218 Mass. 21, 105 NE 438 on 
effect of bond given to lissolve attachment made in such a pro- 
ceeding. 

6 Rosa v. Rosa, 1936, 296 Mass. 271, 5 NE2d 417, 419. 
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If the divorce proceedings, following an order of separate 
maintenance to the wife, had been brought in Massachusetts, 
a similar result would have been reached. . A Massachusetts 
court sitting on a divorce matter supersedes a prior court or 
decree acting on a petition for separate maintenance, even 
if the divorce is denied.?_ Why should not a similar rule apply 
when a foreign court has jurisdiction of the cause and of the 
parties? In the Rosa case, the wife had applied for alimony 
in the Rhode Island divorce brought by her husband. Is not 
the denial of such an application an adjudication of her right 
of support from her former husband? 

The problem was next before our Court in 1946. Mrs. 
Cohen had obtained an order of $20.00 weekly for separate 
support from the Hampden Probate Court in 1930. In 1932 
Mr. Cohen went to Reno, and there filed for divorce. The wife 
appeared in the Nevada divorce action brought by her husband 
and filed a cross-complaint. The Nevada court in 1932 
granted the husband an absolute divorce, and ordered him to 
pay his wife $30.00 monthly. In 1935, three years after the 
Nevada divorce, the Hampden Probate Court increased its 
weekly order from $20.00 to $30.00. 

In 1943, ten years after his divorce and eight years after 
the 1935 increase, the husband filed a petition asking the 
Hampden Probate Court to vacate its decree on the ground 
that the parties were no longer married because of the Nevada 
decree of divorce. The Court refused to enter a decree 
terminating its earlier decree of support to the wife, and Mr. 
Cohen appealed. On the appeal, the decree of the probate 
court was affirmed. The opinion was that the Nevada court 
was without jurisdiction, despite the appearance of the wife 
in the divorce proceeding in that state; that therefore, the 
Nevada divorce proceeding was a nullity, and that our court 
retained the power thereafter to continue and amend its orders 
for the support of the wife.® 


7G.L., c. 208, s. 20; 
DeFerrari v. DeFerrari (1914), 220 Mass. 38, 107 NE 404; 
Pease v. Pease (1931), 237 Mass. 536, 13ONE 96; 
Harrington v. Harrington (1926), 254 Mass. 506, 15ONE 296; 
See: Malcolm v. Malcolm (1926), 257 Mass. 225, 153 NE 461. 
8 Cohen v. Cohen (1946), 319 Mass. 31, 641 NE2d 689. The case con- 
tains an interesting discussion of the writ of ne exeat. 
® Cohen v. Cohen, supra. 
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In view of the appearance in 1932 of Mrs. Cohen in the 
Reno divorce brought by her husband, and the recent opinions 
of the United States Supreme Court interpreting full faith 
and credit to be given to foreign divorces under the Federal 
Constitution, it is doubtful whether our Court today would 
rule that the Nevada divorce was invalid here. 

The Cohen case is important not for its rule of law on the 
validity of a Reno divorce here, but as showing the past atti- 
tude of our Court, and reluctance to submit matters of sup- 
port of wives deserted by migratory husbands to the courts of 
another state selected by the husband on such a migration. 
The decision is that Massachusetts retained the power to 
grant support to such deserted wives. 

The effect of a Nevada divorce on a decree of separation 
Was again considered by our Court in 1948.19 There the wife 
took the children on a purported vacation to Canada, but went 
really intending to get a divorce. When the husband refused, 
she went to Reno. Before she obtained a Reno divorce, the 
husband filed a petition in Middlesex Superior Court for a 
decree that he had been deserted or that he was living apart 
from his wife for justifiable cause, which under our statute 
would enable him to convey his real estate free of dower and 
to cut off his wife in his will. The probate court granted 
his petition, and the wife appealed. The decree of the probate 
court was on 18 October 1945. The husband did not appear 
in the Nevada divorce proceeding brought by his wife, and on 
30 November 1945 the wife was granted a final divorce. On 
appeal the decree of probate was affirmed, our Court in its 
opinion ruling the Nevada divorce of the wife invalid. 

In view of the refusal of the husband to take part in the 
Nevada divorce, the opinion in this case is probably not dis- 
turbed by the recent Federal opinions. Moreover, in this type 
of proceeding it is immaterial. If the husband’s petition were 
dismissed because of the prior Nevada divorce, he accomplishes 
by that decree what he sought by his proceeding under the 
statute.!1 


10 Heard v. Heard (1948), 323 Mass. 357, 82 NE2d 219. 
The husband also brought a petition for custody of a minor child 
which was heard with the petition described, and caused the wife 
to appeal. 


11 G.L., c. 209, s. 36. 
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We are thus brought to face the present problem. Is a 
wife, deserted here by a husband seeking an easy divorce 
elsewhere, forced to submit herself to the courts of another 
state, and, if she does not, does she run the risk of being 


cut off without support from her deserting husband for the 
rest of her life? 


Such a result is not required by the decisions of the United 
States Supreme Court.12 “In other words, it is not apparent 
that the spouse who obtained the decree can defeat an action 
for maintenance or support in another state by showing that 


he was domiciled in the State which awarded him the divorce 
decree.”’13 


“Tt is one thing if the spouse from whom the decree of 
divorce is obtained appears or is personally served. See 
Yarborough v. Yarborough, 290 U. 8. 202; Davis v. Davis, 
305 U. S. 32. But I am not convinced that in the absence 
of an appearance or personal service the decree need be 
given full faith and credit when it comes to maintenance or 
support of the spouse or the children. * * * In that view 
Pennsylvania in this case might refuse to alter its former 
order of support or might enlarge it, even though Nevada 
in which the other spouse was domiciled and obtained his 


divorce made a different provision for support or none at 
al].”"13 


The crime of nonsupport is the residence of the wife, even 
though the husband is a nonresident.1* If the wife is left 
here by her husband, should not his duty to support her, once 


12 Fsenwein v. Com., 325 U.S. 279 (1944); 
Estin v. Estin, 334 U.S. 541 (1948). 


13 Douglas J., in concurring opinion, Esenwein v. Commonwealth, 235 
U.S. 279, 384 (1944, at the same time as the first opinion in Williams 
v. North Carolina, 325 U.S. 226). In that case the separate support 
order in favor of the wife in Pennsylvania was not terminated be- 
cause the Pennsylvania courts held the Nevada divorce invalid be- 
cause of lack of domicile, where the wife had not appeared in the 


Nevada divorce action. 
14 Commonwealth v. Booth, 266 Mass. 80. 


See: “Uniform Enforcement of Support Act”, 1951, c. 273A, 36 
MLQ. No. 3 (Oct. 1951) 34. 
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undertaken by our courts while the parties are resident here, 
continue to be subject to adjudication here and not be defeated 
by marital migration? 

It would appear to be a question of statutory construction. 
The statute provides that a petition may be brought by a 
husband or wife.15 The issue is whether jurisdiction, over 
both parties, in the courts here, is to be defeated by a subse- 
quent proceeding brought elsewhere in a court having no 
power over the spouse who remains here. The question is 
whether the status of husband or wife is to be determined 
when the petition is brought, or is a status which must con- 
tinue as a condition to the obligation of support. The rule 
in the Jelly case indicates that an amendment to the statute 
should receive serious consideration. Such an amendment 
would provide that the continuing power of the probate court 
under section 32 of chapter 209 will not be defeated except 
by an order of a court having jurisdiction over both parties. 

The difficulty is apparently caused by the nature of an order 
for separate support.1® We all have heard the laymen refer 
to a “legal separation”, as contrasted with a divorce. Such 
“legal” or “judicial separations” no longer exist in Massa- 
chusetts. Our present proceedings for an order of separate 
support is not a “judicial separation’. 

“A decree under this statute has not the elements of a 
judicial separation. It does not suspend the marriage 
status * * * it does not authorize the wife to live perma- 
nently apart from her husband, nor establish a relationship 
which has a right to maintain until she consents to change 
it; if her husband removes the cause of the separation, it 
would be her duty to return to him, and it would be the 
duty of the court to revoke the decree.’’17 
The only judicial separation known to the law of Massa- 

chusetts was the limited divorce from bed and board. Such 


15 G.L., c. 209, ss. 32, 36. 
16 G.L., c. 209, s. 32, in probate; or G.L., c. 208, s. 20 in probate or Su- 
perior Court, when a divorce libel is pending. 
17 Barney v. Tourtellotte, 1884, 138 Mass. 106, 108; 
See: Slavinsky v. Slavinsky, 1934, 287 Mass. 28. 
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a divorce, in effect, was very much like a decree nisi of divorce 
today. It did not dissolve the marriage status. Such a divorce 
a mensa et thoro “suspended the marriage status, and created 
a new relation between the parties of a fixed and permanent 
character, which could only be terminated by the mutual 
consent of both parties, or by a subsequent decree making the 
divorce a vinculo.” 18 


A decree of divorce from bed and board did not dissolve 
the marriage for the separated parties; neither could remarry, 
and they could live together as man and wife without any 
new ceremony or marriage. The effect of such a divorce was 
to release the aggrieved party from the control of the other, 
as to person or property, while they continued in a state of 
separation, under such terms and conditions as were imposed 
by the court pursuant to statute.1® It was a “legal separation 
terminable at the will of the parties.”2® Such a divorce from 
bed and board was res judicata as to any matter between the 
parties existing at the time of the decree.?! 


The statutory grounds for a divorce a mensa et thoro were 
(1) extreme cruelty, (2) utter desertion, (3) gross and con- 
firmed habits of intoxication contracted after marriage, (4) 
cruel and abusive treatment, (5) nonsupport of wife.22 When 
a divorce from bed and board had been decreed, and the parties 
had lived apart for five consecutive years, an absolute divorce 
could be decreed on the petition of the party in whose favor 
the decree had been granted; and on petition of either after 


18 Barney v. Tourtellotte, 1884, 1388 Mass. 106, 108. 


19 Kriger v. Day, 1824, 2 Pick. (19 Mass.) 314. 
20 Dean v. Richmond, 1827, 5 Pick. (22 Mass. 461). 


21 Edgerly v. Edgerly, 1873, 112 Mass. 58; compare this rule with the 
effect of orders under G.L., c. 209, Najjar v. Najjar, 227 Mass. 450. 
See: Slavinsky v. Slavinsky, (1934), 287 Mass. 28, 190 NE 826; 
Gerrish v. Gerrish (1924), 249 Mass. 219. In Austin v. Austin, 1919, 
233 Mass. 528, a prior separate support decree for cruel and abusive 
treatment was pleaded and held to be a bar to a subsequent libel for 
divorce by the respondent. Espinola v. Espinola, 273 Mass. 450. 


22.G.S. (1860), c. 107, s. 9, Ground (2) was “utter desertion” and not 
desertion for three years, an important and probably necessary dis- 
tinction. 
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a separation of ten years following a decree of divorce from 
bed and board.23 

In 1870 the Legislature abolished divorces from bed and 
board, and added cruel and abusive treatment and desertion 
to the grounds for divorce from the bonds of matrimony.+ 
Thereafter “judicial separation” ceased to exist in Massa- 
chusetts in 1870. 


But the problem is not quite so simple. It would appear 
on analysis that the chief difference between a “judicial 
separation” and an order for separate support under G.L., c. 
209, s. 32 is the power of the husband to terminate the separa- 
tion by an offer to resume marital relations, while in a limited 
divorce from bed and board, the separate status continued 
until terminated by mutual assent.25 But in the case of a 
migratory divorce, the husband is doing the very opposite 
from offering to resume marital relations and to support his 
wife and family. The question is whether such absolute 
repudiation of marriage obligations, by seeking a divorce 
elsewhere, shall under the law of Massachusetts, have the 
same effect as an offer to do what the law requires. 


It may be argued that a subsequent divorce here supersedes 
a prior order of separate support.2® Such orders for support 
are subject to amendment. For such purpose the wife’s rights 
under the order of separate support remain subject to revi- 
sion or termination by Massachusetts. But should her right 


23 At that time an absolute divorce could be obtained for adultery, im- 
potency, separation and refusal to cohabit for three years due to 
religious sect, imprisonment at hard labor for life or five years. 
Gen. Stats. 1860, c. 107, s. 6. In addition, an absolute divorce could 
be obtained for desertion for five years or for a separation of five 
years caused by extreme cruelty of the other party. G.S., c. 107, s. 7. 
Without such five year separation, a “judicial separation” (divorce 
from bed and board) could be obtained for extreme cruelty, utter 
desertion, habitual] intoxication, cruel and abusive treatment, and 
on the libel of the wife, nonsupport. G.S., c. 107, s. 9. After a “judi- 
cial separation” of five years the successful petitioner, and after 
ten years either party, could ask that the “judicial separation” be 
made into an absolute divorce. G.S., c. 107, s. 10. See: Graves v. 
Graves, 1871, 108 Mass. 314, 319. 

241870, c. 404. Existing divorces from bed and board were to have the 
effect of decrees nisi, which after three years on the petition of the 
successful party, and after five years on the petition of either party, 
could be made absolute. See: Bigelow v. Bigelow, 1871, 108 Mass. 38. 

25 Barney v. Tourtellotte, 188 Mass. 106, note (18) supra. 

26 G.L., c. 208, s. 20. 
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to support be subject to the courts of another jurisdiction to 
which she has not submitted? 


While a migratory husband may acquire a domicile else- 
where, which will give the courts of his new domicile power 
to declare him no longer a married man, and such a foreign 
divorce must be recognized, it does not follow as a question 
of Federal constitutional law that such foreign courts have the 
power, without jurisdiction over the other spouse, to termi- 


nate decrees of support entered by a court having jurisdiction 
over both parties. 


When this problem arose in New York, the courts of that 
State ruled that a valid ex parte Nevada divorce had no effect 
as a termination of an order of separate support to the wife, 
where the wife had remained in New York and had not sub- 
mitted herself to the courts of Nevada.27 This rule was 
affirmed by the Supreme Court of the United States, to whom 
the husband appealed on the ground that the New York 
courts had not given full faith and credit to his Nevada 
divorce. The husband’s argument was that in prior cases 
New York had held that orders of support to a wife terminated 
at a subsequent divorce. 


“The difficulty with that argument is that the highest 
court in New York has held in this case that a suppori 
order can survive divorce and that this one has survived 
petitioner’s divorce. That conclusion is binding on us, 
except as it conflicts with the Full Faith and Credit Clause. 
It is not for us to say that the ruling squares with what the 
New York courts said on earlier occasions. It is enough 
that New York today says that such is her policy. The only 
question for us is whether New York is powerless to make 
such a ruling in view of the Nevada decree.” 28 


Mr. Justice Frankfurter in a dissent agrees with the ma- 
jority that a state may determine for itself that separate sup- 
port orders do not terminate on a subsequent divorce, but 
questions whether such is the rule generally in New York. 
He maintains that New York must give the same effect to a 
27 Estin v. Estin, 296, N.Y. 308. 

28 Estin v. Estin, 334 U.S. 541, 544 (1947). 
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foreign ex parte divorce, as it does to such a divorce granted 
in New York. 


Estin v. Estin2® is authority that Massachusetts has the 
power to settle the problems posed by the Jelly case. They 
should receive serious consideration. 

GEORGE K. BLACK. 


29 Estin v. Estin, 334 U.S. 541. 


Note 


Another problem of deserted children in Massachusetts under 
the adoption statute, the new reciprocal non-support act, and the 
case of Broman v. Byrne, 322 Mass. 578, is discussed in the report 
of the Judicial Council in this issue. 

We find it difficult to understand why the court did not allow 
an amendment in the Jelly case, discussed by Mr. Black, to pro- 
tect the right of the children to the support which they had been 
getting (as they are really always wards in chancery, in other words 
within the conscience of a court) instead of leaving them helpless 
with nothing but the right to file another futile proceeding on 
another probate court form against a man in Nevada. Is our 
procedure in the probate courts so feeble? As the probate courts 
and the Supreme Judicial Court on appeal have full equity juris- 
diction which surely includes the protection of infants without any 
additional special statutory authority, the failure to protect the 
children does not seem to fit the opinions in MacLennen v. MacLen- 
nen, 311 Mass. 709 at p. 712 and White v. White, 322 Mass. 461 
at pp. 464-5 or the broad language of G.L. C. 208 § 33 as amended 
by St. 1936, C. 221 § 1 which, surely seems merely a declaratory 
act so far as the care of children is concerned. Are we wrong? 

We are also puzzled, perhaps wrongly, by the opinions which 
result in no jurisdiction to order support against an absent father 
because of lack of service, but leave jurisdiction to deprive the child 
of the father’s liability to support by failure to make an order 
of support which cannot be made. F. W. G. 


ELIZABETH MeCARTHY 


A.B. B.S. LL.B. 
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DECEMBER 4TH DINNER 


One of the best, if not the best, attended bar dinners was 
given on December 4 at the Parker House in honor of the long 
and valuable service of our Editor-in-Chief and Secretary, 
Frank W. Grinnell. The dinner was well deserved for Mr. 
Grinnell’s name is inseparable from his achievements at and 
for the bar. He has won his niche in the legal hall of fame 
which so seldom has place for self-effacing men who live for 
their work and ask little for themselves except an ideal 
achieved. 

President Sears presided. Guests included Honorable Stan- 
ley E. Qua, Chief Justice of the Supreme Judicial Court; 
Honorable Harold P. Williams, Associate Justice, Supreme 
Judicial Court; Honorable Francis J. W. Ford, Judge, U. S. 
District Court; Honorable Charles A. Rome, Associate Justice, 
Superior Court; Honorable Joseph L. Hurley, Associate Jus- 
tice, Superior Court; Honorable Frederick J. Dillon, Judge, 
Suffolk Probate Court; Honorable John J. Connelly, Justice, 
Boston Juvenile Court; Honorable Chester A. Dolan, Jr., 
Clerk, Supreme Judicial Court, Suffolk County; Honorable 
Frederick L. Quinlan, Clerk Supreme Judicial Court for the 
Commonwealth; Honorable John J. Desmond, Jr., Commis- 
sioner of Education; Edward F. Simpson, President, Worces- 
ter County Bar Association and Reginald Heber Smith, the 
recipient in 1951 of the American Bar Association medal 
for distinguished service to the profession. 

Louis E. Wyman of New Hampshire and Robert G. Dodge 
of the Boston bar spoke in flattering terms of the secretary- 
editor and a citation (printed in a footnote)* was presented 


CITATION 


*The Massachusetts Bar Association records its profound obligation 
to Frank W. Grinnell, its Secretary for thirty-five years, its occasional 
gadfly, and the cherished friend of all its members. A lawyer of parts 
and promise he many years since forsook his private clients to represent 
the Bar of Massachusetts, and no client has ever had a more faithful 
lawyer. Every other officer of the Association may come or may go, 
may do his stint well or badly, it matters not so long as Frank Grinnell 
is secretary. The lawyer’s lawyer and the prince of good fellows, we are 
in his debt for what he has done for the Association and for the Bar. 
We love him for himself, and we justify our pride in the Bar of Massa- 
chusetts through our boast that he is the epitome of that Bar. 

SAMUEL P. SEARS 
December 4, 1951 President 
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to him. Thereupon, after expressing his appreciation, Mr. 
Grinnell endeavored to discuss, in twenty minutes, the subjects 
of bar associations, judicial councils, legal periodicals, editor’s 
problems and the basis of American constitutional law. His 
discussion of these topics, in his usual scintillating manner, 
was well received. 


He recalled the balancing remarks of a former justice of 
the Superior Court, at a complimentary dinner to celebrate 
his service of twenty-five years on the bench, who said he 
was reminded of a man who was driving a calf over a bridge 
when a large truck appeared at the other end of the bridge. 
The truck driver gave a loud blast of his horn which caused 
the calf to jump into the river, whereupon the driver of the 
calf said “Wasn’t that a hell of a noise for a small calf?” 
He also recalled the remark of the present chief justice of 
Massachusetts at the Plymouth Institute last June, when he 
said at the bar dinner, “Thirty years on the bench have 
convinced me that no man is fit to be a judge.” That standard 
of what Tennyson described as “true humility, the highest 
virtue, mother of them all’’** as expressed by a man who has 
justified his position on the bench as much as any man in the 
legal history of Massachusetts, is one to be remembered, not 
only by judges, but by members of the bar when they are 
tempted to take themselves too seriously. 


The principal address of the evening was the vigorous and 
impressive talk by Dean Manion of the Law School of the 
University of Notre Dame. His little book, now widely read 
throughout the country, entitled “The Key to Peace” (pub- 
lished by the ‘‘Heritage Foundation, Inc.”, 75 East Wacker 
Drive, Chicago 1, Illinois) contains, in the following short 
paragraph the basis of his remarks. 


“In instituting the system of firmly and expressly limited 
government, the Founding Fathers defied all the precedents of 
history and committed a positive affront to the persistent and 
perennial ruler of men—Depotism. They knew that every gov- 
ernment is by its nature an incipient tyranny and that no number 
of Constitutional chains can effectively restrain it where the people 
are not continuously alert to the all important necessity for its 
continued restraint.” P. 103. 


**The Holy Grail in “The Idylls of the King.” 
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He brought this idea down to earth by the homely illustra- 
tion of a washing machine carefully designed for its purpose, 
like our original government structure, but unworkable if 
filled with garbage. This has a direct bearing on our next 
bit of constitutional news. 

We express the hope that Mr. Grinnell may continue for 
many years to come to render fruitful service to our Quarterly, 
our Association and the bar generally. 


Hartley C. Cutter 
ee Associate Editor 





AN INVITATION TO WRITE 
(Something the Editor forgot to say on December 4) 


At the dinner of the Association on December 4, 1951, the 
secretary and editor endeavored to express to those present 
his deep appreciation of all that was said and done on that 
occasion, and he, now, expresses that appreciation to all those 
who were not present. 

For the information of all and, especially, the younger 
lawyers, he called attention to the fact that, as it is dangerous 
for the individual to live at all, lest he slip on a banana peel 
or inadvertently obstruct an automobile, or something, so the 
law and its administrative procedure and, incidentally, justice, 
is always in danger and requires from the bar the proverbial 
“eternal vigilance” which “is the price of liberty” in our, or 
any, form of government. He referred to the fact that the 
“Quarterly” was started in November 1915, following a note 
in the Illinois Law Review for June 1915 by the late John H. 
Wigmore who thus became the father of the “Quarterly” 
because he explained the need of state law reviews to enable 
the bar to take its proper place in the development of the 
state and national law. What the editor forgot to say is 
this—the editorial board invites any and all of you, and 
particularly the younger lawyers, to write anything you feel 
inclined to from half a page up. The editorial board cannot, 
of course, agree to print everything, but you may feel sure 
that everything sent in will receive careful consideration. 


An editor’s problem of what to print is not always easy 
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and, as a member of the Advisory Committee of the American 
Bar Association Journal, we know that every single depart- 
ment of that Journal is criticized, or objected to, by some of 
its 45,000 members. Others think the parts criticized are 
valuable or interesting. These facts have been tested by broad 
inquiry, but the great bulk of the members like the Journal 
and think it improves. We believe the same is true of other 
bar periodicals, including the “Quarterly,” the contents of 
which is frequently changed several times before it appears. 
There has never been any lack of available material and, 
presumably, many an editor is likely to have half a dozen 
articles floating about in his head to be written if necessary. 
At least, that is so in our case. 

In deciding what to publish the editorial problems may be, 
roughly, classified as follows :— 


First—what will the bar and bench want to read as legal 
news bearing on current law and practice or proposed legisla- 
tion? 


Second—what should the bar have an opportunity to read, 
whether they want to or not, so that they may be informed of 
what is going on in their profession as to constitutional, 
statutory or other problems which they may meet later in prac- 
tice or as individuals? 


Third—how much historical material should be printed to 
remind the bar of our legal history and its bearing, direct 
or indirect, on current or future problems which it is their 
job, as lawyers, to think about? 


Fourth—what may interest, or entertain, the bar, aside 
from mere practical considerations? 

The thinking of lawyers is as essential in preserving our 
republic today as it was in establishing it. The primary 
purpose of the “Quarterly” since 1915 has been to help, 
encourage, or persuade, men to think, and think hard, as 
the “founding fathers,’ and the earlier generations of the 
profession, did in Massachusetts. 

F. W. G. 

















“CLIENT’S FUNDS” CHECKING ACCOUNT 


The editor has received the following from Lispenard B. 
Phister, a former secretary of the Grievance Committee of 
the Association. He writes, 


“Having been secretary of the Grievance Committee some 
time ago for over six years I know of the troubles in which 
lawyers coming before such a committee sometimes find them- 
selves because of the careless mingling of client’s funds with 
their own by deposit in their personal checking account. It 
is for this reason that I call attention to the careful practice 
of a fellow member of the bar from whom I recently received 
a check in settlement of a case. The check was signed by 
him as “Trustee of Clients’ Funds”’. 


“While many of us may have ‘special’ bank accounts for de- 
posit of such funds if of substantial amounts, I have never be- 
fore seen such careful phraseology in naming such an account 
and I think it deserves to be called to the attention of the 
bar as a suggestion. It is, perhaps, needless to say that only 
clients’ funds should be kept in such an account, as otherwise 
it might be held up by a long accounting in the event of an 
attachment and the 11th canon of ethics of the American Bar 
Association reads, ‘money of the client or collected for the 
client or other trust property coming into the possession of 
the lawyer . . . should not under any circumstances be com- 
mingled with his own or be used by him.’ ” 

Barristers Hall, Boston. 


LISPENARD B. PHISTER. 





A. A. DORITY CO. 
SURETY BONDS 


Probate, Fidelity, Contract, etc. 
* 
20 PEMBERTON SQUARE 
LA 3-2935-6 

















“OUR GLORIOUS HERITAGE” — SEE WHAT IS 
HAPPENING TO IT 


“SHALL WE REVIVE THE ‘DYING’ FEDERAL CONSTITUTION ?” 


Extracts from an Address to the Arizona State Bar 
by Donald Richberg 
(From the A.B.A. Journal, January 1952) 


“Few people realize that the Constitution of the United 
States has been dying for several years and that the Supreme 
Court doctors offer little hope that it can be saved.... 

“Lawyers provide the largest number of the appointed and 
sworn guardians of the Constitution. We ought to know 
whether it is alive or dead or dying; or whether, if it is 
temporarily devitalized, it can be revived... . 

There is no difficulty in defining the disease which has been 
sapping the life of the Constitution. It is what I call “malig- 
nant socialitis.” That is not the same as “socialism” which 
is a mild political insanity which either cures itself or be- 
comes a maniacal communism... . 

“The people of the United States may desire to write a 
new Constitution and to make al] state governments sub- 
servient to the unlimited power of the Federal Government. 
They may be willing to go further and to make our National 
Government subservient to an international government. If 
so, it might be futile for me to raise a small protesting voice 
against such a complete revision of our Constitution or even 
against the confiding of the destiny of the American people 
to a majority vote of many different and many hostile nations. 
But, as a lawyer sworn to support and to defend the Consti- 
tution of the United States it seems to me that I have not only 
the desire but the duty to insist that the Constitution should be 
amended only by submission of amendments to the approval 
or disapproval of the elected representatives of the people 
in three-fourths of the states, which is required by the Con- 
stitution. (Art. VI).... 

“It seems to me that those who contrive and strive to 
change our form and methods of government by devitalizing 
the Constitution are as much engaged in overthrowing the 
Government as alien and domestic fanatics who plot to over- 
throw the government by a violent revolution. 
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“The effective power to revive the Constitution rests in 
the Congress of the United States, since the Supreme Court 
has largely abnegated its independent power of judgment in 
its recent deference to the judgment of Congress as to what 
powers the Congress can and should exercise. If the people 
of the United States desire to revive the Constitution and to 
restore to themselves its protections of individual liberty and 
the power of self-government, they can and should demand 
that every candidate for the House of Representatives or 
the Senate of the United States pledge himself to support 
the Constitution of the United States as it was written and 
as it was enforced for nearly one hundred and fifty years. 

“To the lawyers of the United States I would say that it 
is our sworn duty to educate ourselves, our clients and all 
citizens who will listen to us, to an understanding that the 
life of the Constitution is being destroyed by legalistic mis- 
construction of its most vital provisions which were written 
to protect the people from the inevitable oppressions of a 
centralized government of unlimited power. If we would 
restore and perpetuate government of and by and for the 
people, we must revive the Constitution.” 





Expert Appraisals 


Inactive Closely Held Stocks and Bonds. To Establish 
Market Values — Investment Values — For Sale, 
Merger or Valuation Purposes. 


SHERMAN GLEASON & CO., INC. 
EST. 1926 
7 WATER STREET, BOSTON CA 7-9393 

















LATEST NEWS ON THE TIDE LANDS ISSUE 


We have repeatedly discussed the 6 to 2 majority opinion 
in the California case which was reduced to a 4-3 decision 
in the Texas case, asserting that the Federal Government 
had paramount rights, regardless of title, in the sea lands 
of the states (see “Quarterly” for March 1950, vol. 35, No. 1 
and for May and July 1951, vol. 36, Nos. 1 and 2). We have 
tried to correct the mistaken impression that these opinions 
related merely to oil in California, Texas, and Louisiana and 
pointed out that the opinions undermined the constitutional 
structure of the American Government. We emphasized the 
dissents of Justices Reed, Frankfurter and Minton. We 
printed the views of the Solicitor General of the United 
States which brought the issue still nearer to Massachusetts, 
regardless of the absence of oil here, by applying the reason- 
ing of the opinions to cover all fishing on the Atlantic Coast 
(see July “Quarterly”). Last July the House of Representa- 
tives voted by a large majority to support the bill to reaffirm 
the title of the states. The extended debate appears in the 
Congressional Record for July and in the debate the resolu- 
tion of the Executive Committee of the Massachusetts Bar 
Association of May 16, 1951* in support of the bill to reaffirm, 
was read into the “Record” for the second time. 


EARLY FRUITS OF THE MAJORITY OPINIONS 


Meanwhile the majority opinions appear already to be 
bearing poisonous fruit in the form of Federal suits claiming 
inland rights against individual landowners. The account 
of these proceedings which appeared in “The Readers’ Digest” 
for December 1951 is reprinted below for the information and 
stimulation of Massachusetts lawyers and their clients. 

The latest news appeared in the New York Times of 
December 19th which reported a decision of the International 
Court of Justice at the Hague, sustaining the claim of 
Norway to territorial and exclusive control of fishing rights 
for four miles from a base line connecting the outermost 


*The resolution was sent to the President and all members of Congress 
and printed for your information in the “Quarterly” for July, 1951, 
page 36. 
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land points of Norway’s jagged coast. This decision settled 
a controversy between Norway and Great Britain of 45 
years’ standing and on grounds which seem to go far to 
undermine the majority opinions of the Supreme Court of 
the United States in the California and Texas cases and to 
support the title and jurisdiction of Massachusetts to her 
sea lands, which date back to the Charter of 1629, as ex- 
plained in the “Quarterly” for March 1950 and May 1951. 

All these developments of the Federal Government’s grasp- 
ing for power to take property without compensation were 
predicted by former Assistant Attorney General Bidwell on 
behalf of Massachusetts before the Joint Senate and House 
Committee on the Judiciary in Washington in 1948. 

The current movement to centralize all power of govern- 
ment and property in Washington with the apparent support 
of the Supreme Court was clearly anticipated and guarded 
against by the “Founding Fathers,” particularly in Massa- 
chusetts and Thomas B. Wait of Portland, Maine, wrote, while 
the formation of the government was under consideration in 
1787-88, “The vast continent of America cannot long be sub- 
jected to a Democracy, if consolidated into one government— 
you might as well attempt to rule Hell by prayer.” (See 
“Quarterly” for March 1950, Vol. 35, No. 1, pp. 12-17.) 

Wake up, think about it all and write your senators and 
representatives in Congress in support of the bills to reaffirm 
your rights as a citizen of Massachusetts if your don’t like 
what is going on. 

F. W. G. 


Note 


References have appeared occasionally in the press about an “oil 
lobby” in support of the States but we have seen no reference in the 
press to the “oil lobby” in support of the Federal claims, and in the 
hope of somebody of getting cheap oil leases from the government, 
indicated by the speech of Senator Connally in the Congressional 
Record, but when the far-reaching issues are considered as Senator 
Connally said in his speech of July 24th, 1951 “The question in 
this case is not one of oil companies. The question is whether the 
Federal Government is going to become a common claim-jumper.” 


The “odor of sanctity” does not seem to characterize the Federal 
Claims. 








“OUR GLORIOUS HERITAGE” WHAT IS 
HAPPENING TO IT IN CALIFORNIA? 


“WASHINGTON TYRANNY” 
By STANLEY HIGH 


(Reprinted by permission of Mr. High and of “The Reader’s 
Digest” from the issue for December 1951) 


Explanatory note accompanying Mr. High’s article. 

“The U. S. Government action described in this article might 
have passed unnoticed but for the alertness of the Los Angeles 
Times. Last May, some months after the Government moved against 
the small land-owners in a remote California community, one of the 
farmer-defendants in the case wrote a brief letter about it to the 
Times. Editor L. D. Hotchkiss and city-editor Bud Lewis sent a 
veteran reporter, Ed Ainsworth, to investigate. 

“In a series of articles, backed by Times editorials, Ainsworth 
exposed the Government’s intentions. As a result, public opinion 
was aroused, a Congressional committee went to California to 
investigate, and legislation to block the abuse of power will be 
introduced in Congress.” 


One day last April a U. S. Marshal served a summons on 
Joe Hayes, an irrigation farmer living near Fallbrook, Calif. 
Hayes was informed that the federal government had laid 
claim to his privately owned water rights. The Government 
proposed to take over, without compensation, his entire water 
supply ; and, to legalize this confiscation of his property, it had 
brought suit against him. 

Hayes is a veteran of World War II. Since the war, he and 
his wife have bought and paid for their small farm without GI 
loans or other Government aid. They have planted five of 
their acres to avocados and lemons. The water to irrigate 
these acres is pumped from their own well. That, complained 
the Government, is “in direct violation of the rights of the 
United States of America.” 

The court gave Hayes 20 days in which to file formal an- 
swer. “If you fail to do so,” the summons warned, “judgment 
by default will be taken against you for the relief demanded 
in this complaint.” 

Joe Hayes and his wife were not the first farmers in the 
Fallbrook area who were thus summoned to defend their eco- 
nomic existence against the claims of their Government. Simi- 
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lar summonses had already been served on 152 other local 
landowners. Since then, summonses have been issued as fast 
as the U. S. Marshal, aided by deputies sworn in for the job, 
could serve them. By fall more than 1000 residents of the 
region had been ordered into court. The final total in what 
is described as “the West’s biggest lawsuit,”’ may be 14,000 to 
16,000. 

In addition to the farmers of the area there are other de- 
fendants: The Fallbrook Methodist Church, which uses water 
for drinking purposes for its Sunday school; the Odd Fellows 
Lodge, which uses water in its kitchen and for the cemetery 
which it owns; the Board of Trustees of the Fallbrook 
Union High School; Ruth Lillie, who owns neither land nor 
water rights but uses water in her home in a federal housing 
project; Mary Hubbard, 90-year-old widow whose sole supply 
of water is brought in buckets by her neighbors. 

More than 80 per cent of the farmer-defendants in the case 
own ten acres apiece or less. Preliminary cost in legal fees 
for each defendant is from $50 to $100. 


“From what it has cost me up to now,” Joe Hayes told a 
Congressional hearing conducted last August in Fallbrook, “I 
would say I can’t go too much further along that line. If the 
Government needs my land for the defense of the country 
or for the public benefit, I am willing to let them have it, but 
I expect to be paid for it, if that is not asking too much.” 

This case, says the Los Angeles Times, “is the boldest at- 
tempt yet made on the part of the ‘centralization bureaucrats’ 
in Washington to tear down the last vestige of states’ rights 
and confiscate private property in defiance of the injunction 
in the Fifth Amendment to the Constitution: ‘Nor shall 
private property be taken for public use without just com- 
pensation.’ If private water rights can be taken, any kind 
of rights can be taken.” 

The ostensible aim of the Government’s suit is to provide an 
adequate water supply for the Marine base at nearby Camp 
Pendleton. As site for that base the Government, some ten 
years ago, bought 135,000 acres of the Santa Margarita ranch, 
including its water rights on the Santa Margarita River. Now 
the Government by the language of its suit contends that this 
purchase carries with it not only the water rights held by the 
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ranch but all the water rights of the entire Santa Margarita 
basin and watershed. This meant taking over the water 
supply of some 16,000 users. 

The small farmers of this region and their forbears have 
used this water for nearly 100 years. Whether the water 
was drawn from wells or the river and its tributaries, they 
have enjoyed undisputed water rights, says the Times, “under 
every principle of law, under every safeguard of the state.” 


Despite the fact that the water rights of the Santa Mar- 
garita ranch were more extensive than those of any other 
users, its owners never disputed or attempted to infringe 
upon the rights of the region’s small farmers. In 1940 the 
Santa Margarita ranch and the Vail ranch, farther up the 
stream, worked out an agreement for their respective use 
of the river’s flow. This agreement also left the water rights 
of the small farmers undisturbed. 


Nor was any threat implied to those rights or any warning 
given when part of the Santa Margarita ranch was purchased 
and Camp Pendleton set up. When, in 1948, it became ap- 
parent that the increasing needs of both the base and the 
farming area might cause a water shortage, Navy repre- 
sentatives and spokesmen for the Fallbrook district began a 
series of friendly conferences to work out a “memorandum 
of understanding” which would equitably take care of both 
interests. This agreement called for construction of a dam, 
already approved by the Army Engineers, on the Santa Mar- 
garita River. Fallbrook agreed to pay part of the cost of the 
project. A mutually acceptable formula was worked out for 
the fair division of the water thus to be impounded. 

Informed that this locally negotiated agreement was about 
to be signed, Washington suddenly intervened. Right to the use 
of all the water in the Santa Margarita area, the Department 
of Justice said in effect, now belongs to the Government. Pro- 
viding water for Fallbrook’s farmers, the department main- 
tained, meant giving those rights away. This the Government 
would not do. The agreement was vetoed. Last January 
the department, with no public notice of its intention, launched 
the Government’s suit. 

To make the most of the “national defense” angle and re- 
duce the likelihood that any of the threatened farmers would 
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dare resist, the Government has given this civil case every 
possible military covering. Navy personnel deputized as U. S. 
Marshals have been used to serve summonses. Marine officers 
in military vehicles have been sent to the homes of defendants 
to make “title searches.” A defendant, seeking information 
on the case, could not go to the regularly constituted civil au- 
thorities. Neither the U. S. Attorney nor the U. S. Marshal in 
nearby San Diego was kept informed of the progress of the 
suit. Instead, he has had to run a gantlet of armed guards 
to an office set up in the middle of Camp Pendleton, from 
which the complaints and summonses were being served. This 
office has been manned by Marine officers—“as representatives 
of the Attorney General.” 

Having prevented the mutually satisfactory allocation of 
water agreed to by the Navy and the citizens of Fallbrook, the 
Government now charges that these citizens, in the exercise 
of their long-owned water rights, have “proceeded to encroach 
upon ... the already insufficient supply of water required for 
the nation’s defense.” Their “disregard for the rights of the 
United States of America,” says the Department of Justice, 
has resulted in Camp Pendleton’s “threatened destruction.” 


To these charges, the U. S. Attorney General had added 
his own. Unless the water users of the Santa Margarita 
watershed are compelled to surrender their rights, he has de- 
clared, the Marines at Camp Pendleton will go thirsty. 

There was only one thing wrong with the Government’s 
indictment, said the Los Angeles Times. “It was not true.” 

Pendleton’s supply of water, most of it pumped from wells 
is at present ample. There is enough not only for thirsty Ma- 
rines but for the maintenance of an 18-hole golf course. 
There is enough for watering the crops of a number of com- 


mercial flower growers to whom the Navy has leased Govern- 
ment land. 


Moreover, the Government itself is on record that the quick- 
est and best long-time answer to Camp Pendleton’s water 
needs is not the Santa Margarita River at all but the Colorado. 
As early as 1944 President Roosevelt, reviewing the water sit- 
uation at Camp Pendleton, declared that “the Colorado River 
offers the only available source.’”’ Ranking Navy and Marine 
officers in the 11th Naval District, including Camp Pendleton’s 
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commandant, have recently declared that they were relying 
for future needs of the base on the Colorado. It is estimated 
that, if needed, an adequate emergency pipe line can be built 
in six months. A projected aqueduct which would permanently 
solve the problem can be completed in two years. 

The Congressional investigating committee which looked 
into the Fallbrook case last summer was composed of three 
Democrats and two Republicans. In a unanimous report, it 
concludes that “the legal theorists in the Attorney General’s 
office have unnecessarily put the federal taxpayers to great 
expense and the local people to great provocation and legal 
expense for no practical reason whatsoever.” 

But Washington’s “centralization bureaucrats” may be 
playing for bigger stakes than the economic life or death 
of Fallbrook’s farmers. The Government’s suit, says “The 
Christian Science Monitor, “could mean that the U. S. is at- 
tempting to establish, in this obscure backwoods village, a 
revolutionary precedent.” 

Basis for this fear is contained in the Government’s appeal 
to the court to “declare and determine that all of the rights of 
the United States of America are paramount to the rights of 
the defendants herein named.” 


It was under cover of such an assertion of “paramount 
rights” that the Government moved in on the State of Cali- 
fornia in 1947 and took away its previously undisputed sov- 
ereignty over tidelands’ oil. The Fallbrook case goes a long 
step further: from “paramount right” over the property of 
states to “paramount right” over the property of private citi- 
zens. 

“If the U. S. Attorney General,” says the Los Angeles Times, 
“igs permitted to carry through his suit to seize these private 
rights under ‘paramount’ claims in ownership, no citizen any- 
where in the land will be safe from a similar federal attempt 
at confiscation.” 


If this attempt succeeds, said Pennsylvania’s Representa- 
tive John P. Saylor at the Fallbrook hearings, “then the whole 
historic pattern of the United States is changed and there is 
no telling when they may move into the coal fields of Pennsyl- 
vania or the oil fields of Oklahoma or the ore fields of Michi- 
gan.” 
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Government lawyers insist that these fears are groundless; 
that their use of the phrase “paramount rights” is intended 
to have only local significance and application. They have 
been asked repeatedly to prove their good faith by amending 
their complaint to make their professed intention clear. This 
they have refused to do. 

Faced with this threat from their Government, the convic- 
tions of Fallbrook’s citizens were effectively summed up in a 
recent sermon by the Rev. Marshall Ketchum, 25-year-old 
minister of the Fallbrook Methodist Church: 

“It may be that the Government will win its case. If it 
does it will be a very legal decision handed down by a very 
legal court. But let me ask: Does the fact that it may be 
proven legal thereby mean that it is moral? 

“The Fallbrook Methodist Church has been accused by the 
U.S. Government of stealing. According to the suit, all of us, 
because we have put water in our flower baskets and washed 
dishes in our sinks and watered our lawns, have been stealing 
from the Government. According to this suit, we have broken 
the Eighth Commandment. It may be legal for the Govern- 
ment to do this, but is it moral? 

“A government, like an individual, cannot regard itself as 
above and beyond morality. But there seem to be those in 
government who believe you can do whatever you want to do, 
providing you make it legal. It is that lack of moral sensitivity 
in our Government which has put in jeopardy thousands of 
our small landowners: their property, homes, savings, and 
their future.” 
~~Fallbrook’s people, writes the correspondent of The Chris- 
tian Science Monitor, “cherish freedom as they cherish their 
valley. One recent Thursday noon a typical group of them 
met for the Rotary Club luncheon and, with the water case 
very much to the fore, sang the first verse of ‘America’ before 
they sat down. The familiar words were no mere sentiment; 
under the circumstances, they sounded like the battle cry of 
justice: 


‘From every mountain side, 
Let freedom ring.’ ” 
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Note 


Since this article appeared, the Saturday Evening Post of January 
5th (received as we go to press) carried another still more detailed 
account headed “The Government’s Big Grab’—‘“fourteen thousand 
California citizens are now being haled into court to defend their 
right to use the water on their own land. Why?” 

On page 56 Governor Earl Warren is quoted as saying, “In the 
Fallbrook case—the Federal Government is attempting to invoke 
the doctrine of the tidelands on the upland waters.” Ed. 
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THE SEARCH SECTION OF THE “STAMP ACT” OF 1951 


The following letter appeared recently in the Boston Herald: 
To the Editor of The Herald: 


The 1951 Legislature enacted (Chapter 710 of Acts of 
1951), a new stamp tax, arising on the sale of real estate based 
on the sale price, the minimum amount of stamps being $1 
when the sales price is between $100 and $500, and 50 cents 
for each additional $500 or fraction thereof. 

The enforcement of the Act is placed in the hands of “the 
commissioner,” presumably the Commissioner of Corporations 
and Taxation. I want to call attention to Section 6 of the 
Act, which reads as follows: 


“Section 6. The commissioner shall administer and enforce 
the taxes imposed by this chapter. He shall have power to 
enter upon the premises of any taxpayer and to examine 
or cause to be examined by any agent or representative desig- 
nated by him any books, papers, records or memoranda bear- 
ing upon the amount of taxes payable, and to secure other 
information directly or indirectly concerned in the enforce- 
ment of this chapter. Whoever refuses to permit the com- 
missioner, or any of his agents or representatives to inspect 
such books, papers, records or memoranda, or fails to pre- 
serve the same for two years, or alters, cancels or obliterates 
any part thereof, or makes any false entry therein, shall be 
punished by a fine of not less than $500 nor more than $5000, 
or by imprisonment for not less than three months nor more 
than two years, or both.” 
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It is to be noted that under this section, the Commissioner 
and his agents and representatives, are given the power, 
without any warrant or authorization, of any court, to enter 
into the place of business or home of any person who has 
executed a deed of real estate, and to go all through his papers 
of any sort, under pretense or color of seeking information 
“directly or indirectly concerned” as bearing on the amount 
of taxes payable under or on the enforcement of this chapter. 

The power given to the Commissioner goes even beyond the 
writs of assistance against which James Otis declaimed so 
eloquently in 1761. It utterly does away with the theory that 
a man’s house is his castle. 

Luckily this act does not take effect until January 1, 1952. 
The Legislature of 1952 should make its first order of business 
the abolition or radical diminution of this right of entry and 
search. 

Pittsfield JAMES M. ROSENTHAL. 





PETITION FOR REPEAL 


After reading this letter and examining the act the Editor 
filed, before the dead line of December 5th, a petition for the 
repeal of the Section 6 for the reason stated in the petition, 
“in order that the Massachusetts statute book shall not mock 
the memory of James Otis whose picture, arguing against the 
writs of assistance in 1761, is painted on the wall of the State 
House as reminder of the basis of the 14th article of the Massa- 
chusetts Bill of Rights and the 4th amendment to the Constitu- 
tion of the United States.” 

Mr. Rosenthal’s letter was attached to the petition as its 
basis. ““Emergency” clause was prefixed to the bill for repeal 
on the ground, that the Section 6 was in violation of the 14th 
articie. If you think the section should be repealed write to 
your senators and representatives. F. W. G. 


Note 


The Illinois Law Review (Sept.-Oct. ’51) has an interesting review of 
a small book “The Law of Search and Seizure” by Ernest W. Machem 
{Chapel Hill,—Univ. of North Carolina) “designed for instruction of 
S150. Carolina police” which may be read with profit by others. Price 











PRACTICAL QUESTIONS FROM A CONNECTICUT 
VALLEY CONVEYANCER — WITH NOTES 
By SELDEN G. BRooKS 


Editor, Massachusetts Law Quarterly 


In accordance with your suggestion at the Massachusetts 
Conveyancers’ dinner the other evening I am writing you 
concerning some of the problems which we conveyancers 
have. 


Problem No. 1 is the lack of any means of discharging or 
releasing an execution on the margin in the Registry of Deeds. 
There are numerous executions in Hampden County which 
attorneys for the plaintiff have attempted to discharge on 
the margin by using the stamp for discharge of attachment. 
In many cases both the plaintiffs and their attorneys have 
died and the executions have been lost. In other cases the 
executions have been given to some sheriff who is no longer 
in office and who has destroyed them. The only method that 
I know of for getting rid of an execution is to have the same 
returned to Court or to secure a release from the plaintiff. It 
would appear that many attorneys do not realize that an execu- 
tion cannot be discharged on the margin and some legislation 
should be passed to cure these old discharges and to make 
it possible to release an execution on the margin. Further- 
more, there is no time limit that I know of within which a 
sale must be made by the sheriff after he has filed the execu- 
tion in the Registry of Deeds, so that once an execution has 
been filed in the Registry of Deeds it is necessary to either 
get the execution returned to Court, or to secure a release 
from the plaintiff. Recently a brother conveyancer felt it 
was necessary to bring a bill in equity to remove a cloud on 
the title where there was an outstanding execution 25 years 
old. There should be some less expensive way to remove this 
title cloud. 


Note 


This subject was discussed at the meeting of the Massachusetts 
Conveyancers’ Association in November, in connection with needed 
changes in the law about old attachments. A bill has been intro- 
duced by Charles W. Blood, President of the Conveyancers’ Asso- 
ciation to take care of old attachments and executions. Ed. 
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Problem No. 2. Does the allowance of an executor’s final 
account by the Probate Court extinguish his power to sell 
real estate given him under the will? While this should be 
the law some conveyancers hold that the power of sale is not 
so extinguished, and require deeds from the executor even 
though the devisees have given a warranty deed. In some 
cases the attorney for the executor is not willing to have the 
executor give a deed without consideration, feeling that the 
power of sale requires the executor to receive full value for 
the property. Where the purchaser is represented by an 
attorney requiring a deed from the executor and the executor 
refuses to give such a deed, the seller can easily lose an 
advantageous sale even though the devisees conveyed several 
years before. Note 


The correspondence between George Sawyer and John C. Gray 
in 1912, about an executor’s general power of sale was printed in 
35 M.L.Q. No. 1, May 1951, pages 33-35 with a memorandum by 
Walter Van Kleek covering the period since 1912 (see p. 35). In the 
problem stated above by Mr. Brooks there is the added fact that the 
executor’s final account has been allowed. 

Our reaction to the problem is that there is nothing left for the 
power to operate on, nor any purpose for which it could be exercised. 
The property belongs to the devisee and not the estate from the 
start. The idea that the executor is entitled to a dime for the estate 
seems to us so absurd that if it were ever carried to the court on ap- 
peal multiple costs would be imposed for a “frivolous” appeal. We 
think the title good without any action by the executor and enforce- 
able on specific performance with costs and damages, if any, on the 
ground that the reason for refusing the title is not even plausible. 
We invite an unvarnished answer. If anyone can prove an error 
we have no objection. 


Problem No. 3. In regard to the much discussed Planning 
Board legislation, I feel that the Section which authorizes 
the cities and towns to notify the Register of Deeds that 
there is a Planning Board in existence should include a 
statement as to the method by which the Planning Board 
was created and under what sections of the General Laws 
it is operating. A Planning Board has to be created under 
certain sections of Chapter 41 in order to have the power 
to approve plans. Certain Planning Boards in this vicinity 
have not been created under those sections, and where the 
notice to the Register of Deeds simply informs him that 
there is a Planning Board in existence the Register of Deeds 
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will refuse to record plans even though there is no Board 
qualified to approve them. The law requires a hearing by 
the Planning Board before a plan is approved, and notice 
of the hearing must be given by the Board. There is some 
expense in connection with the giving of this notice and 
who is to pay this expense has raised several discussions 
locally. Most of the towns thought that the expense should 
be paid by the petitioner. If the Statute provided that it 
should be paid by the petitioner this would avoid any dis- 
cussions. There is another problem connected with the ap- 
proval of plans where two houses have existed on the same 
lot for many years, one in the rear of the other, and it is 
the desire of the owner to convey each house to a separate 
person, using the existing sidewalk and driveway as a right 
of way to the house in the rear. A new easement is thus 
created, and in my opinion the plan must be approved by the 
Planning Board. Houses of this type are often owned by 
people to whom it is very hard to explain the need of approval, 
and the expense and delay required. The local Planning Board 
did not want to approve such a plan, and I had to secure a 
ruling from the Law Department that it was necessary for 
such approval. I cannot see any great benefit to the com- 
munity in requiring a plan in such a situation to be approved 
inasmuch as there is no change in the existing structures 
or location of the driveways. I am in favor of legislation 
requiring the approval of a plan by a real estate developer 
before he can sell lots but I think the present law can be 
greatly clarified. 
Note 

Resolves, chapter 55 of 1951 (printed in full in the “Quarterly” 
for October 1951, p. 39) provided for a Special Commission of 
senators, members of the House and 3 persons appointed by the 
governor to study the laws as to planning boards and zoning, etc. 

A committee of the Conveyancers’ Association has also been 
appointed to study the subject and assist the special commission. 
The committee consists of: 


Frederic J. Muldoon of Winthrop, Chairman 
Albert Wolfe of Boston Selden E. Brooks of Springfield 
Henry D. Winslow of Cambridge Richard B. Johnson of Boston 


Any suggestions should be sent to Mr. Muldoon, 27 State St., 
Boston, or any other member of the committee. Ed. 
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Problem No. 4. There are several instances where two 
parcels of land, not contiguous but owned by the same person 
on the same street or nearby, have been sold for taxes in 
a situation similar to the one set out in the case of Paul G. 
Shruhan v. City of Revere, 298 Mass. 12, in which the Court 
has held the tax deed to be void. A petition has been later 
brought in the Land Court to foreclose the tax lien, and no 
one having appeared, a decree has been entered favorable 
to the petitioner. After a year from the date of said decree 
has gone by so that the decree cannot be attacked under the 
present statute has the holder of the foreclosed tax title any 
interest in the land, or is the tax deed and the decree fore- 
closing the tax title merely a cloud on the original owner’s 
title? 

Note 

This subject was discussed at length at the request of the legis- 
lature by the Judicial Council in its 26th report in 1950, pp. 31-38, 
reprinted in 35 Mass. Law Quarterly No. 5, December 1950. The 
Council discussed the statutes and their history and the opinions 
of the Massachusetts Court and of the Supreme Court of the United 
States, cited and relied on in Massachusetts, especially Leigh v. 
Green, 193 U.S. 79. We refer to that discussion. Vague comments 
have been made about tax title foreclosure decrees apparently with- 
out studying that report with care. If any one can answer it, please 
do, but please study it first. This is a challenge. If there is a hole 
in that discussion it should be pointed out clearly. Ed. 

Problem No. 5. Is there any need today for a husband or 
wife to have a right of curtesy or dower in their spouse’s 
property? Occasionally we come across instances where a 
man through ignorance or for some other reason has not 
disclosed that he has a wife. Oftentimes these wives are in 
some foreign country and have not been heard from for 
many years, and he does not know whether they are dead 
or alive. I wonder if any attempt has ever been made to 
abolish dower and curtesy, and whether or not in your opinion 
it would be foolish to try and secure such legislation. If dower 
and curtesy were abolished the conveyancers would be saved 
the problem of investigating the status of many foreign 
divorces which often create many problems. 


These are just a few of the problems which, I think, affect 
the entire conveyancing bar, at least in this county. 


Selden G. Brooks. 











SELECTION OF FEDERAL JUDGES 


At the recent Annual Meeting of the American Bar Associa- 
tion the following resolution was introduced in the Assembly 
on September 17, 1951, by Hon. John W. Davis of New York. 
It was referred to the Committee on Resolutions which re- 
ported favorably on September 21. The resolution was 
approved unanimously by the Assembly and subsequently by 
the House of Delegates. 


RESOLUTION 


Whereas, a qualified and independent judiciary is necessary for 
the maintenance of a coordinate branch of our government and for 
the protection and the maintenance of individual freedom and 
rights; and 

Whereas, the American Bar Association is in a position to give 
impartial and expert views to assist those responsible for the 
selection of our judges; and 

Whereas, it is desirable in the interests of the people of this 
country that each of the two major parties shall, before election, 
pledge and state the policy that the party and its candidate for 
the Presidency of this nation and its candidates for the Senate 
will follow with relation to the selection of Judges; which policy 
shall include the principles hereinafter set forth; Now, Therefore, 
Be It 

Resolved, That the President of this Association appoint a special 
committee of not more than seven to call on the platform committee 
of each of the two major political parties at its National Convention 
in 1952 and request in behalf of this Association the adoption of a 
plank in its platform pledging itself and its candidates for President 
and its candidates for the Senate to the following: 

(a) That only the best qualified persons available shall be 
selected for appointment to judicial offices; and 

(b) That the President, before nominating, and the Senate 
before confirming shall request the report and the recommen- 
dations of the Judiciary Committee of the American Bar 

Association. 


Federal Procedure—Proposals of Conference of Senior Circuit Judges 


ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 
Supreme Court Building 
Washington 13, D. C. 
December 4, 1951 
At its session on September 24-26, 1951, the Judicial Con- 
ference of the United States received and approved a report 
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on procedure in antitrust cases and other litigation in which 
the trial is of a protracted nature. I am enclosing a copy of 
that report, together with a short statement about it and about 
the report of the subcommittee dealing with procedure before 
administrative tribunals. The Judicial Conference authorized 
this office to make distribution of the report and I am hope- 
ful that you can find space in your columns either to print 
the statement I am sending or a review of the report by 
yourself or a member of your association. I believe that you 
will find that this subject is of considerable interest to your 
bar. 
Yours sincerely, 


Henry P. Chandler 
Director 


Judicial Conference Approves Suggested Improvements in Trial of 
Protracted Cases and Calls for a Conference on Procedure 
of Administrative Agencies. 


On the authorization of the Judicial Conference of the 
United States, the Chief Justice, two years ago, appointed 
a committee of federal judges to examine into the present 
procedure governing long trials and controversies arising 
under the antitrust and other laws and under various statutes 
establishing regulatory agencies with a view to advancing 
the effective, expeditious and economic disposition of such 
controversies. That committee has now made a report which 
has been approved and adopted by the Conference at its 
sessions on September 24-26, 1951. 

The work of the committee was divided into two parts, 
one dealing with procedure before the courts in cases where 
trials are protracted and the other with prevalent procedures 
and methods of their improvement before administrative 
tribunals. A subcommittee composed of representatives of 
the administrative agencies of the federal government, the 
general counsels of such agencies and lawyers practicing 
before them was appointed to deal with the latter problem. 

The conclusions of the committee as to court procedure 
were as follows: 


1. That unnecessary delay, volume of record, and expense 
in judicial proceedings constitute an obstruction to the 
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administration of justice; that such delay, volume and 
expense occur in a sufficient number of cases to consti- 
tute a serious problem. 


2. That prevention of these conditions depends upon a 
fixed determination on the part of judges to prevent 
them and a firm course of action to that end. 


3. That the most effective means of preventing unneces- 
sary delay, volume of record, and expense are: 

(a) Conference between judge and counsel prior to 
trial, such conferences to be of a style and scope 
to meet the peculiar needs of the particular case; 

(b) the exclusion from the record of all unnecessary, 
as well as all irrelevant and incompetent, matter; 
and 

(c) a course of procedure which will minimize delay 
in the accurate disposition of the cause after the 
completion of the trial. 


Specific methods meeting with the approval of the com- 
mittee for these purposes are set forth in the report of the 
committee. 

The subcommittee on procedure before administrative 
tribunals reported that the problem was one which the regu- 
latory agencies themselves must solve and to this end recom- 
mended the calling of a conference of the representatives 
of such agencies by the President for the purpose of devising 
methods of preventing unnecessary delay, expense and volume 
of records and of improving the efficiency of the administra- 
tive process. 

The Administrative Office of the United States Courts has 
been authorized to distribute copies of the committee report 
to every federal judge and to members of the bar on request. 
Such requests may be made to Mr. Harry P. Chandler, Di- 
rector, Administrative Office of the United States Courts, 
Supreme Court Building, Washington 13, D. C. 

The members of the Judicial Conference committee are: 
Judge E. Barrett Prettyman of the U. S. Court of Appeals 
for the District of Columbia Circuit, Chairman, Judge Kim- 
brough Stone (retired), former Chief Judge of the Court of 
Appeals for the Eighth Circuit, Chief Judge Calvert Magruder 
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of the Court of Appeals for the First Circuit, Circuit Judge 
Walter C. Lindley of the Seventh Circuit, and District Judges 
W. Calvin Chesnut of the District of Maryland, Frank L. 
Kloeb, Northern District of Ohio, Paul Leahy, Chief Judge, 
District of Delaware, Vincent L. Leibell, Southern District 
of New York and Leon R. Yankwich, Chief Judge, Southern 
District of California. 
Note 


Practitioners in the Federal Courts will do well to apply to the Director 
for a copy of this pamphlet of about 40 pages. 





THE LAW SCHOOL SURVEY OF THE 
DISTRICT COURT SYSTEM 


Six of the law schools in Massachusetts formed a committee 
in September to make a survey of the district courts and a 
study of their problems. The motive was one of service to 
the bar and commonwealth. The object is to gather the facts 
and make needed recommendations. 


Previous reports of various committees, proposed bills and 
sundry other documents going back to 1876, have been studied. 
The committee felt that in particular one defect has been 
common to the majority of the earlier studies. No attempt 
appears to have been made in the past to gather the opinion 
of a majority of the bar. The lawyers, particularly those 
whose practice is primarily in the district courts, represent 
an excellent source of material. It is the practicing attorney 
who knows the district courts. It is from practicing attorneys 
that the major criticisms concerning these courts flow. He can 
assist in the study of the judicial system with a view to its 
improvement. For these reasons the committee has sent 
questionnaires to almost 9,000 members of the Massachusetts 
bar. The success of this venture depends upon the coopera- 
tion of those lawyers who receive these questionnaires. 

At an early date questionnaires will also be sent to the 


district court justices, to get their viewpoints and recom- 
mendations. 
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THE LETTER ACCOMPANYING THE QUESTIONNAIRE 


THE DISTRICT COURT SURVEY 
Sponsored by 
THE LAW SCHOOLS OF MASSACHUSETTS 


Survey Committee 


LIVINGSTON HALL, Chairman JOHN D. O’REILLY, JR. 

Vice Dean, Harvard Law School Professor of Law 
ELwoop H. HETTRICK Boston College Law School 

Dean, Boston University FRANK L. SIMPSON 

Schoo] of Law Dean, Suffolk University 
LOWELL S. NICHOLSON Law School 

Dean, Northeastern University A. CHESLEY YORK 

School of Law Dean, Portia Law School 

Director 

LAWRENCE B. URBANO, Harvard Law School, Cambridge 38, Mass. 

Dear Sir :— 


As you are no doubt well aware, the district courts of Massachu- 
setts have been the center of discussion for many years. Because 
of the great importance of the judicial system in the life of a 
community, this question has held the attention of judge, lawyer 
and layman. In the belief that a careful review of the whole matter 
might contribute to the public good, a committee of the law schools 
of Massachusetts is conducting a survey to determine whether any 
of the criticisms made are valid. The first step in such a project 
is, of course, a gathering of facts and opinions. It is at this point 
that the committee requests the assistance of the members of the 
Massachusetts bar. 

Enclosed you will find a questionnaire formulated under the direc- 
tion of the committee. The material used has as its source previous 
studies in this field. The criticisms here being subjected to analysis 
are those often heard in connection with the district courts. They 
do not represent in any way the conclusions of this committee. 

The initial questions contained in the form relate to the extent 
of your district court practice. This does not mean that the com- 
mittee requests completed questionnaires solely from lawyers who 
practice primarily in the district courts. A study of those courts 
must involve consideration of them with respect to the entire judi- 
cial structure. This project cannot be properly carried out unless 
information from lawyers engaged in all types of practice is avail- 
able. 

The committee urgently requests interested members of the bar 
to assist in this work by completing and returning a questionnaire. 

Your name will, of course, be kept confidential. 

Very truly yours, 
LAWRENCE B. URBANO 
Director 
Note 

For the statement of President Sears see next page. For committee 

appointed to assist, see page 4. 
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STATEMENT OF PRESIDENT SEARS FOR THE PRESS 


Mr. Samuel P. Sears, President of the Massachusetts Bar 
Association, gave his solid support to the work of the com- 
mittee and expressed the hope that “all members of the Asso- 
ciation cooperate by promptly completing and returning 
questionnaires.” Mr. Sears felt that this represented an 
excellent opportunity for lawyers throughout the common- 
wealth to express their view on a very important and highly 
controversial subject. “The work of this law school com- 
mittee,” Mr. Sears said, “will be greatly aided by a wide- 
spread response from the bar. I feel certain that the bar 
will appreciate this opportunity to help make the survey a 
success,” 





WAGE STABILIZATION 
By JOHN W. MORGAN 


It has been stated by George Eliot that “It’s but little good 
you'll do watering last year’s crops.” With that thought in 
mind I have revised the subject matter of the talk given at 
the Plymouth Institute last June and now present for the 
purpose of this article, material from the current crop of 
general orders and wage adjustment orders of the Economic 
Stabilization Administrator; and regulations, resolutions, in- 
terpretations, rulings and decisions of the Wage Stabilization 
Board. Fundamentally it is my intention to highlight the sub- 
ject matter of wage stabilization to the extent that its sig- 
nificance may be better understood and therefore its principles 
more readily applied. 

Following the approval by the President on September 8, 
1950 of the Defense Production Act of 19501 and the issuance 
by him of Executive Order 10161? on September 9, 1950, the 
popular notion existed that the government intended to im- 
pose wage ceilings upon the national economy by determining 
the maximum amount that could be given to any individual 
employee by way of a wage increase, an increase in salary, 


1Pub. L. No. 774; 81st Cong., 2nd Sess. (1950); as amended by Pub. L. 
No. 96; 82nd Cong., Ist Sess. (1951). 
215 Fed. Reg. 6105. 
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and other compensation. That such a notion should gain a 
degree of importance unworthy of it is not difficult of com- 
prehension, because only a few years ago during World War II 
wage ceilings did exist and such ceilings were established 
by the National War Labor Board. This impression wherever 
it may exist now should be dispelled at once and the “critter” 
should be recognized for what it is—wage stabilization. 

Dr. George W. Taylor, former Chairman of the Wage Stabili- 
zation Board,® stated in a speech delivered to the Machinery 
and Allied Products Institute on June 15, 1951, in Washington, 
D. C.: “The Wage Stabilization Board has imposed no in- 
flexible ceiling to be violated.” Dr. Taylor said in substance 
that wage stabilization eliminates labor pirating; it seeks to 
prevent uncontrolled inflation by maintaining as much as 
possible the normal wage and salary relationships among 
various groups of employees, and buttresses price control and 
added: “Price control is difficult, if not impossible, without 
wage controls.” 

In the declaration of policy of the Act, Congress stated that 
certain safeguards in connection with our national economy 
should be maintained and among these were the prevention of 
“undue strains and dislocations upon wages, prices, and pro- 
duction or distribution of materials for civilian use within the 
framework, as far as practicable, of the American system of 
competitive enterprise.” In dealing with the subject of wage 
controls, we are concerned primarily with Title IV of the Act 
entitled “Price and Wage Stabilization.” Added emphasis to 
wage stabilization, the antithesis of wage freeze, may be 
found in Section 401 of this Title, wherein Congress particular- 
ized that the authority conferred shall be exercised to main- 
tain and further sound working relations, including collective 
bargaining. 

Executive Order 10161 created the Economic Stabilization 
Agency under the Direction of an Administrator, one of whose 
duties was to stabilize wages and salaries where necessary. 
This order also created a tripartite Wage Stabilization Board 
of nine members‘ to make recommendations to the Adminis- 


S8Resigned August 29, 1951. 


4Executive Order 10233, 16 Fed. Reg. 3508, amended Executive Order 
10161 to establish a new tripartite Wage Stabilization Board consisting 
of 18 members. 
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trator and to administer the wage and salary policies of Title 
IV. The Board has established regional offices in principal 
cities throughout the country, one of which is located in 
Boston for the New England region. An interesting comment 
on the nature of the Board’s undertaking is furnished by Dr. 
Taylor in his report to Economic Stabilization Administrator 
Johnson for the period of May 8 to August 29, 1951. The 
Board Chairman stated that wage stabilization is not the 
Board’s sole concern, but in addition there are other objectives 
of equal importance, such as “the preservation of industrial 
relations stability, the preservation of collective bargaining to 
the fullest possible extent, and the fostering of maximum 
defense production.” He added: “If you keep wages rigid 
and don’t get guns which are needed or airplanes which are 
needed, the cost of holding the wage line might be too great 
in terms of the impediments to the arms program.” 

The Economic Stabilization Administrator issued General 
Order No. 3 on January 24, 1951, giving to the Board its dele- 
gation of operating responsibility. Within two days thereafter 
the Administrator issued General Wage Stabilization Regula- 
tion 1, freezing wages, salaries, and other compensation at the 
levels of January 25, 1951; new employees not to be paid at 
rates higher than those in effect on January 25, 1951, for the 
jobs in which they were hired. “The freeze was a technique 
and not a policy.” 

It may be well to note here that fees paid to lawyers or to 
lawyers employed by other lawyers were exempted entirely 
from the operation of the Act.° Recently the Salary Stabiliza- 
tion Board took the position that the Congressional exemption 
of lawyers and physicians from salary stabilization controls 
does not provide a basis for the exemption of salaried 
accountants. 


Section 102 (e) of the act defines “wages, salaries, and 
other compensation” as “all forms of remuneration to em- 
ployees by their employers for personal services, including 
but not limited to, vacation and holiday payments, night shift, 
and other bonuses, incentive payments, year-end bonuses, 
employer contributions to, or payments of, insurance or wel- 


5Sec. 402 (e). 
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fare benefits, employer contributions to a pension fund or 
annuity, payments in kind and premium overtime payments.” 

The freeze order deals in terms of the individual’s compen- 
sation and in that respect differs from the wage freeze order 
of World War II,* which dealt with job rates. It was reported 
that shortly after the issuance of the order, counsel for a large 
manufacturing company advised the company that continued 
operation of its rotating three-shift systems with night-shift 
premiums would violate the freeze order. Counsel justified 
his opinion upon the strict interpretation of the freeze order 
that it was applicable to the individual employee and that 
therefore the company could not pay any employee a higher 
wage than such employee received on January 25, 1951. 

Such a sweeping result had not been intended and quick 
action was taken by the Board to eliminate any such misunder- 
standing; therefore, the Wage Stabilization Board issued Gen- 
eral Wage Regulation No. 1, restating the definition of wages 
appearing in Section 702. (e) of the Act and clarifying the 
meaning of the term “overtime payments.” It then became 
apparent that it was the intention of the freeze order to 
stabilize overtime rates but not the payment of overtime. 

More serious has been the problem of the application of 
wage controls to industries exempted from price control by 
Section 402 (e) of the Act. To date the Board has proceeded 
on the theory that employers exempted from price controls 
are not thereby automatically exempted from wage controls. 


Section 5 of the freeze order authorizes the filing of peti- 
tions with the Board for approval for adjustments in wages, 
salaries, and other compensation, and Section 6 authorizes the 
Board to modify, amend, or supersede the order, thus implying 
that the order was a temporary measure bound to create in- 
equities. The Wage Stabilization Board’s job is to correct 
such inequities. It has issued 18 general wage regulations 
through December 5, 1951. Following the issuance of the 
freeze order, it became necessary to consider its effect upon 
salaried employees—executives, administrative and profes- 
sional employees, and outside salesmen—because, obviously, 
salaried employees differ considerably from wage earners. 
On May 10, 1951, the Economic Stabilization Administrator, 


6See Supplement to Executive Order 9328, 8 Fed. Reg. 6490. 
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by General Order No. 8,’ created the Salary Stabilization 
Board consisting of three public members, increased to five 
by an amendment to this order on June 19, 1951,° with juris- 
diction over the stabilization of the salaries and other com- 
pensation of such employees. It is now completely independent 
of the Wage Stabilization Board. 

General Wage Regulations Nos. 1 to 4, inclusive, were 
adopted within one week of the wage freeze order to alleviate 
immediate and serious considerations created by that order. 
General Wage Regulation No. 1 defined wages and clarified 
the meaning of the term “overtime payments”, and General 
Wage Regulation No. 2 extended the cut-off date in the order 
for 15 days. No. 2 had an important bearing upon the results 
of the collective bargaining negotiations between the United 
Mine Workers Union and the mine operators which were 
concluded shortly before January 25, 1951. The effective 
date of the wage increase granted to the miners was Febru- 
ary 1, 1951. The extension of the cut-off date for 15 days 
permitted the wage increase as negotiated by the parties 
without obtaining prior Board approval. Other companies 
and unions similarly situated, of which there were many, 
were also permitted this extension of the cut-off date. 

General Wage Regulation No. 3 pertains to the minimum 
wage standards of the Fair Labor Standards Act of 1938, 
as amended, and other minimum wage statutes and orders, 
and General Wage Regulation No. 4 preapproved increases 
for certain non-federal governmental employees. Such adjust- 
ments are expected to conform to the stabilization policy. 

General Wage Regulation No. 5, Revised, covers adjust- 
ments for individual employees, exclusive of, and in addition 
to, increases allowed under other regulations. It is “designed 
to permit past practices and policies, when not in contra- 
diction to the purposes and policies of the Defense Production 
Act of 1950, to continue with a minimum of interference and 
administrative work.” 


Because of the number of inquiries made at the Plymouth 
Institute concerning this regulation, a more detailed treat- 


7General Order No. 8, 16 Fed. Reg. 5356. 
General Order No. 8, as amended, 16 Fed. Reg. 5956. 
®Pub. L. 3938, 81st Cong. 1st Sess, 
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ment of the subject is justified than would be the case other- 
wise. Originally issued as an interim measure on February 
5, 1951, extensive revisions were made, effective on July 27, 
1951. This regulation deals with the day-to-day adjustments 
common to industry generally, such as merit and length-of- 
service increases, promotions or transfers to higher-paid jobs, 
hiring rates, rates for new jobs, and other auxiliary pay 
practices. The Board recognizes three methods of payment— 
the rate range, personal or random rate, and the single rate. 
Separate rules govern individual adjustments under each 
method. 

Merit and length-of-service increases under a rate range 
method may be granted in an employee group without approval 
under one of three options, provided that no employee is 
thereby raised to a rate in excess of the maximum of his 
rate range. The options are as follows: 


1. Past practice which permits the employer during the 
current year to follow his 1950 policy. 


2. A plan limiting the total of such increases to 6% of 
the aggregate straight-time rates of the group for the 
payroll period ending nearest January 15 of the cur- 
rent calendar year. 


3. A formal plan in actual operation on January 25, 1951. 


With a past practice of granting merit and length-of-service 
increases, employees paid on a personal or random rate basis 
(a method of payment used for employees in the absence 
of a system of rate ranges, and where no single rate for the 
entire group has been established) may be granted merit 
and length-of-service increases under the foregoing options 
numbered “1” or “2.” 

Total merit or length-of-service increases granted in a 
calendar year to any individual employee may not exceed 
10% of the employee’s straight-time rate for the payroll 
period ending nearest January 15. of the current calendar 
year. The employee at the top of the group of random rates 
may not receive more than 5%. No employee may be raised 
to a rate in excess of that paid the top compensated employee. 
For example, if the employee at the top of the group of ran- 
dom rates was paid $1.00 per hour in January, 1951, he 
could be granted merit and length-of-service increases in 
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1951 not in excess of $.05 per hour. If the next highest 
random rate was $.97 per hour, the employee receiving such 
a rate could be given $.08 per hour based upon the rate 
received by the highest paid employee of $1.05 per hour. 
An employee receiving $.90 per hour could be granted no 
more than 10%, or $.09 per hour in 1951. 

Merit or length-of-service increases may not be granted 
without approval to employees paid a single rate for a job 
for which it had not been the practice on January 25, 1951, 
to grant merit or length-of-service increases. A single rate 
method of payment means “a single rate for each job in a 
group so that all, or substantially all, employees performing 
the same job are paid the same rate.” 

Merit and length-of-service increases granted under Gen- 
eral Regulation No. 5, Revised, may be made retroactive 
without approval only if it was the established practice on 
or before January 25, 1951 to make such payments retro- 
active. Employees transferred or promoted to a job having 
a rate range may be increased in accordance with the 
employer’s formal plan in operation on January 25, 1951. 
If a formal plan did not exist on that date, the employee 
may be raised to a rate corresponding to his ability, experi- 
ence, and training up to the maximum of the rate range of 
the job classification. Employees promoted or transferred 
under the personal or random rate method may not be raised 
to a rate higher than the rate paid any employee performing 
similar work, as established by the payroll records. If a job 
to which the employee is promoted or transferred pays a 
single rate, the employee may receive the current single rate 
or the established rate for the job paid on January 25, 1951, 
whichever is higher. 


Hiring rates are similarly treated according to the method 
of payment. Where a rate range is in effect, a new employee 
may not be hired at a rate higher than the minimum, except 
where warranted by his ability, experience, or training, and in 
no event at a rate higher than the maximum for the range. 
Employees hired into groups with the personal or random 
rate method may be hired at a rate not higher than that paid 
any employee performing similar work as established by 
payroll records. Where a job pays a single rate, a new 
employee may not be hired at a rate higher than the current 
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single rate or the rate paid on January 25, 1951, whichever 
is higher. 

Rates for new or changed jobs may be established under 
the employer’s system in effect on January 25, 1951. If there 
was no such system then in effect, rates for new or changed 
jobs must be related to rates for the most nearly comparable 
jobs with due allowance for differences in skill, duties, re- 
sponsibilities, “or other factors normally taken into account.” 
Slight or inconsequential changes in job content may not be 
taken into account. 

When adjustments are made under this regulation, perti- 
nent records must be kept for three years. The Board has 
issued a highly informative Question and Answer Series on 
this regulation. 

In a discussion of Regulation No. 5, Mr. Sylvester Garrett, 
former Acting Chief Counsel of the Wage Stabilization Board, 
referred to its complexity, mentioned “an apocryphal story” 
concerning the comparable National War Labor Board General 
Order No. 31. He said that during the discussion of Gen- 
eral Order No. 31 at a Board conference, Chairman William 
H. Davis commented to Professor Carroll Daugherty, the 
Board’s General Counsel and one who had been instrumental 
in the preparation of the Order, that almost anybody could 
understand the first page; only Professor Daugherty and 
God could understand pages 2 and 3, and as to the fourth 
page, “God dropped out.” As issued originally and especially 
since its revision, it would be an understatement to charac- 
terize the instant regulation as comprehensive and complex. 

General Wage Regulation No. 6, approved February 27, 
1951, declares the Board’s 10% formula, or “catch-up” policy 
permitting general increases in wages without approval up 
to 10% above the level of the average straight-time hourly 
earnings for the first regular payroll period ending on or 
after January 15, 1950. The Board cites the following ex- 
ample: In an appropriate unit consisting of 1,000 employees, 
the average straight-time hourly earnings as of January 15, 
1950 were $1.50 per hour. The increase allowable under 
the formula is $.15 per hour. General increases granted since 
January 15, 1950 amounted to $.10 per hour to the entire 
unit, and $.07 per hour to 250 employees. The total amount 
of such general increases granted since January 15, 1950 
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is, therefore, $.1175. In other words, the amount of increase 
granted to the 250 employees must be averaged over the entire 
unit of 1,000 in order to determine correctly the amount of 
the increase in cents per hour for this computation. The 
total amount of the increases granted since January 15, 1950 
is then subtracted from the increase allowable under the 
Board’s formula, and the balance, which in this case amounts 
to $.0325, becomes available for distribution among the em- 
ployees in the unit. But it is not required that this amount 
be distributed over the entire unit, and neither is it required 
that those to whom it is distributed participate equally. Gen- 
eral increases do not include merit increases, promotions, 
reclassifications, length-of-service increases, or other adjust- 
ments of the types covered by General Wage Regulation No. 
5. The Board stated in Resolution No. 71 that increases 
under this regulation may be incorporated into piece or 
incentive base rates. 

The Wage Stabilization Board’s application of Regulation 
No. 6 to a negotiated wage increase may be illustrated by 
its recent decision in the case involving the “Big Four” rubber 
companies and the C.I.0. United Rubber Workers.1° The 
companies and the union negotiated a general wage increase 
amounting to $.13 per hour, effective upon various dates 
in July and August of 1951. On November 29, 1951 the 
Board approved $.06 per hour under this regulation on the 
following basis: 

“In 1950, Goodyear Rubber Company, as the leader of the 
‘Big Four,’ granted an eight-cent general increase and an addi- 
tional four cents a hour to eliminate interplant and intraplant in- 
equities. Under the WSB’s Regulation 6, all general wage in- 
creases which raise straight-time earnings by one percent or more 
must be offset against the 10 percent permissible. 

“In the light of this one percent rule, the WSB decided to 
offset against the 10 percent formula only 10% cents of the 
12-cent general increase granted by the rubber companies. The 
remaining 1% cents was found not to raise straight-time earnings 
by one percent. 

“On the base date of January, 1950, average straight-time 
earnings in the rubber companies were $1.616 per hour. The 
ten percent formula would permit 16.16 cents. Ten and one- 
half cents was deducted for the increase given in 1950. This 
left 5.66 cents approvable now. This amount was rounded off to 


10WSB Release No. 147, November 29, 1951. 
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six cents.” (It is permissible to grant a general increase to the 
next highest half cent if the fraction is less than one-half cent, 
and the next highest full cent if the fraction is more than 
one-half cent.) 


Increases to comply with minimum rates of pay established 
by the Fair Labor Standards Act of 1938, as amended, may 
be included without approval in the January, 1950 base period 
wage levels, even though granted subsequently to that date. 

The regulation provides that companies and employee units 
which had no payroll period ending on or about January 15, 
1950, or which had abnormal pay levels during that period 
for any reason may make application to the Board for appro- 
priate adjustment in base wage levels. Under this policy 
general wage increases approximating 15% were approved 
by the Board June 7, 1951 in the case of Bethlehem Steel 
Company (Shipbuilding Division) Sparrows Point, Inc.,1! 
for employees in the shipbuilding industry, where it was 
shown that industry rates were below the normal industry 
level during the January, 1950 base pay period and were out 
of line with their normal relationship to the Navy Yard rates. 
Employers and unions in the industry were engaged in the 
process of correcting the abnormalities when controls were 
imposed. 

Increases in excess of those permitted under the 10% 
formula may be authorized by the Board in “rare and un- 
usual” cases under section 5 of Regulation 6, where the 
“critical needs of essential civilian or defense production 
require. ...” Thus in the case of Republic Aviation Corp., 
Long Island, New York, and the International Association of 
Machinists, the Board on June 19, 195112 approved wage 
increases of $.15 per hour and certain fringe benefits negoti- 
ated after January 25, 1951, where it was shown that efforts 
to obtain sufficient workers at existing rates were unsuccess- 
ful, and that defense needs justified an increase to obtain 
them. 

General Wage Regulation No. 7 preapproves adjustments 
granted to employees of religious, charitable and educational 
institutions, exempt from Federal income taxes. The authori- 
zation does not apply to wages paid employees of a business 


11WSB Release No. 37, June 7, 1951. 
12WSB Release No. 44, June 19, 1951. 
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enterprise operated by such an institution if the enterprise 
itself it not exempt from such taxes. 

General Wage Regulation No. 8, as revised, was adopted 
August 23, 1951, effective through March 1, 1952. It is a 
most important regulation and states the Wage Stabilization 
Board’s policy in the matter of cost-of-living wage increases. 
Under this regulation formal cost-of-living provisions which 
meet the standards it sets forth are permitted to operate 
without further approval of the Board. These standards 
concern escalator clauses contained in a written collective 
bargaining agreement or in a formal instrument executed 
or communicated to the employees on or before January 
25, 1951 and situations where new escalator clauses exist. 
An escalator clause is one that provides “for the adjustment 
of wages in accordance with specified changes in the cost 
of living as measured by an appropriate index...” Escalator 
clauses or provisions in effect on or before January 25, 1951, 
as authorized under the original Regulation No. 8, may con- 
tinue to operate without approval. Such clauses adopted 
after January 25, 1951 may operate without further Board 
approval provided (and this is important) that: 


the average percentage increase in the rate of pay shall 
not exceed the subsequent percentage increase in the index; 
subsequent upward and downward fluctuations in the in- 
dex are reflected, but downward fluctuations need not be 
reflected below the wages in effect at the time of the adop- 
tion of the clause; and a copy of the written plan, together 
with records of the amount and date of increases, is kept 
for inspection. 

Where no escalator clauses are in effect, increases may 
be granted to employees in a unit no more frequently than 
every six months to restore losses in the real value of wages 
from January 15, 1951 to the date of the adjustment. In 
such cases subsequent decreases in the cost of living do not 
require a decrease in wage rates. 

Adjustments granted under the authority of this regula- 
tion must be granted on a uniform basis, all employees in 


the unit receiving the same increase either percentagewise 
or in cents per hour. 
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General Wage Regulation No. 8, Revised, was foreshadowed 
by the Board’s decision on May 18, 1951, involving the “Big 
Four” Meat Packers. 

Under a broad wage reopening provision contained in 
master agreements executed in the summer of 1950, the com- 
panies and the C.I.0. Packinghouse Workers began wage 
discussions in December, 1950. Agreement on a $.09 per hour 
general wage increase was reached February 8, 1951. The 
Board approved this negotiated increase, since it was based 
on an increase in the cost of living, and the criteria used 
and the amount of the increase were the same as though 
the parties had not negotiated under a wage reopening clause 
but under “any of the usual forms of cost-of-living escalator 
clauses.” 

Amendment 1 to Regulation No. 8, Revised, effective De- 
cember 7, 1951, eliminated the necessity of filing written 
reports of cost-of-living adjustments granted to employees. 
It is important to remember that cost-of-living increases 
granted subsequent to January 15, 1951 under this regula- 
tion need not be offset against increases permissible under 
General Wage Regulation No. 6. 

General Wage Regulation No. 9 sets forth procedures for 
establishing rates of wages in new plants. Generally speak- 
ing, these rates must conform to the same or comparable 
rates in another plant of the same enterprise. In the absence 
of such a guide the rates for the new plant may not exceed 
those for the same or comparable jobs in the same industry 
in the same local labor market area, or for a comparable 
industry in that area, or for the same industry located in 
the most nearly comparable labor market area. In its Inter- 
pretation Bulletin No. 11, issued November 26, 1951, the 
Board stated that a company which begins producing an 
item in the same local labor market area in which it operates 
another plant producing the same item is not a new plant 
under this regulation. A report must be filed with the Wage 
and Hour Division setting forth all the details and data 
relied upon by the employer to justify the proposed rates. 
A new plant commencing operations after April 15, 1951 is 
required to file the report at least three weeks prior to the 
proposed date for hiring employees. If after submitting 
the report, the employer receives no communication from 
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the Wage and Hour Office or the Board, the rates may be 
put into effect as interim rates which may require subse- 
quent adjustment at the direction of the Board. This con- 
dition must be made known to the employees. An employer 
who establishes wage schedules in accordance with this regu- 
lation may not grant increases under Regulation No. 6 with- 
out prior approval of the Board, although the Board now 
permits a company having a health and welfare plan to 
extend it to other geographical units of the company which 
have not had the plan before. Presumably this authorization 
would extend to new plants. 

General Wage Regulation No. 10 permits petitions for 
approval of adjustments to restore disrupted “tandem” rela- 
tionships. The petitioner must prove a tandem relationship— 
one whereby an employer has granted wage increases to one 
group of employees for at least five years, based on increases 
granted to another group of employees. Such other group 
may have been employed either in his own plant or it may 
have been in the employ of another company. A typical case 
involving a “tandem” relationship is one where an increase 
has been approved for members of a collective bargaining 
unit arising out of negotiations between an employer and a 
union and the employer wants to continue his established 
practice of at least five years’ duration of giving the same 
amount of increase to his foreman and the clerical and office 
employees. 

Dr. Taylor’s report previously referred to, made public 
September 4, 1951, stated: “Very soon the 10% formula will 
be washed out. The base date abnormality policy will have 
performed its function. The same goes for the ‘tandem’ regu- 
lation.”” We may gather, then, from this statement that “tan- 
dem” relationships for wage increase purposes generally 
stated have been reconciled throughout industry. 

General Wage Regulation No. 11 relating to agricultural 
labor, and General Wage Regulation No. 12 establishing the 
the Construction Industry Stabilization Commission are not 
applicable to business and industry generally and are men- 
tioned here solely by title. 

General Wage Regulation No. 13 provides for petition for 
approval of the introduction or extension of certain fringe 
benefits on the basis of prevailing industry or area practice. 
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Fringe benefits thus covered are paid vacations, paid holidays, 
premium pay relative to days and hours of work, shift dif- 
ferentials and call-in-pay. The approval of such benefits need 
not be offset against increases permissible under Regulation 
No. 6. 


General Wage Regulation No. 14 establishes conditions un- 
der which an employer may continue the payment of bonuses 
according to his past practice. The Board’s authorization in 
this respect covers bonus payments, whether or not made 
under an established plan. An established plan is one con- 
taining a specific formula for determining the total amount 
of the bonus to be paid to a group and one which has been 
either in continuous operation since January 25, 1949, or com- 
municated to the employees in writing in a collective bargain- 
ing agreement or otherwise on or before January 25, 1951. 
The average amount or percentage paid under the bonus plan 
may not exceed that paid to the employees during the pre- 
ceding bonus year. 


Where there is no established plan, for example, in the case 
of a discretionary bonus, bonuses are still permitted if they 
have been paid under a past practice, and if in the current 
bonus year the percentage of employees who are paid bonuses, 
and the average amount or percentage paid to them, does not 
exceed that of the preceding bonus year. Any bonus payment 
to an employee during any bonus year of 25% or more of his 
total compensation, exclusive of bonuses, requires Board ap- 
proval. 


No employee may receive a bonus greater in amount or per- 
centage than that paid to the employee who received the larg- 
est bonus payment among those in the bonus group during 
the preceding bonus year. 

Employers who granted a Christmas or year-end bonus 
in 1950 may continue this practice in 1951 without approval to 
the extent of the 1950 bonus participation. Christmas or 
year-end bonuses are also subject to the 25% limitation pre- 
viously stated. An employer who did not grant a Christmas 
or year-end bonus in 1950 or, having granted such a bonus, 
elects not to follow its 1950 practice, may grant a Christmas 
or year-end bonus this year of not more than $40 without 
approval. 
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General Wage Regulation No. 15 establishes interim rules 
and procedures governing the day-to-day administration of 
existing piece and incentive rates. Where incentive or piece 
rates are set by time study or other standard engineering 
principles, such new or changed rates should result from the 
application of rate-setting principles in effect on January 25, 
1951 or established in accordance with the terms of a written 
agreement in effect on that date. Where the incentive or piece 
rates are set by estimate or negotiation, the new or changed 
rates must maintain the established relationship between earn- 
ings and job content. Records sufficient to show compliance 
with the regulation are necessary where adjustments are 
made under its terms. 

General Wage Regulations Nos. 16 and 16A exempt Puerto 
Rico, the Virgin Islands, and the Panama Canal Zone from 
wage stabilization regulations. 

General Wage Regulation No. 17 was issued October 18, 
1951, setting forth standards for the approval of adjustments 
necessary to correct interplant inequities. The regulation is 
intended to permit low-wage plants and occupations to raise 
wage levels up to and including the “stabilized level” of an “ap- 
propriate comparison group of establishments.” It is not 
intended to eliminate normal wage differentials, and the bur- 
den is on the applicant to prove that proposed adjustments 
are necessary to correct alleged inequities. The comparison 
group presented by the applicant may consist of a group in 
the same industry or area as the applicant, or may combine 
industry and area establishments so long as the grouping 
selected is “best adapted to preserve normal patterns of wage 
setting.” Where a uniform rate prevails for a “preponder- 
ance” of the employees in the comparison group, increases 
may be approved up to and including this stabilized level. 
Where a spread of rates or of straight-time hourly earnings 
prevails in the comparison group, the Board will determine the 
“stabilized level” within which such increases may be ap- 
proved. 


General Wage Regulation No. 18 was issued December 7, 
1951, setting forth conditions for the approval of adjustments 
necessary to correct intraplant inequities. The Board’s ap- 
proval will be granted where there is a comprehensive job- 
rate review and the weighted average of the increase in the 








58 MASSACHUSETTS LAW QUARTERLY 


rates submitted does not exceed 1% ; the immediate wage in- 
crease does not exceed 3% of the average straight-time hourly 
rates, and, where rate ranges exist, the spread between the 
minimum and the maximum rates averages 25%. The regu- 
lation also states that the minimum spread may not be less 
than 15%, and the maximum spread not in excess of 35%. 

Approval may be granted for spot adjustments provided the 
number of such spot adjustments does not affect more than 
30% of the employees in a group and such increases do not 
raise the average straight-time hourly rates of the group by 
more than 1%. Individual employee raises must not exceed 
$.15 per hour. 

The Board will consider petitions for the correction of al- 
leged intraplant inequities which do not come within the pur- 
view of the foregoing standards, but which a petitioner deems 
necessary in his particular situation. 

The ultimate goal sought by the government is set forth 
by the present Chairman of the Wage Stabilization Board, 
Nathan P. Feinsinger,1* in a speech delivered at the 56th 
Annual Congress of American Industry on December 6, 1951, 
when he stated: “What we are seeking is an approach to wage 
stabilization which will provide an incentive to increased 
production; which will permit reasonable latitude for genuine 
collective bargaining; which will be accepted by management 
and labor as fair and equitable; and which will not unduly 
increase purchasing power er add to production costs. Such 
an approach will give us the key to real wage stabilization. 
The productivity concept may provide that key.” 

Specialized problems of the Board include commission earn- 
ings, exemption of small business, and substandard rates, but 
its major policies, Chairman Feinsinger stated, have been com- 
pleted except for those relating to health and welfare plans, 
pension plans, and productivity increases. 

Enforcement of the Board’s regulations should not be taken 
lightly. Expected violations are of the familiar type either 
wilful or due to ignorance. Board authorities have stated that 
“wilful deliberate violations to meet man-power problems at 
the expense of other competitors will be viewed most seri- 
ously.” The Defense Production Act of 1950 imposes stiff 
penalties upon a wage violator, and included among them are 


18A former Deputy Chairman of the Wage Stabilization Board— 
appointed Board Chairman by the President, August 30, 1951. 
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a fine of $10,000, imprisonment for one year, or both, denial 
of illegal wage payments (not limited simply to the amount of 
overpayment) for income tax purposes, and the withholding of 
materials priorities. Any determination by the Board within 
the provisions of the Act with respect to an alleged violation 
shall be conclusive for the purposes stated in such determina- 
tion. “The executive departments and other agencies shall 
disregard and disallow the amount thus certified.” 

The Board adopted a General Wage Procedural Regulation 
on September 20, 1951, providing that a decision by any Re- 
gional Board or duly constituted commission of the National 
Board may be reviewed by the National Board, if at least two 
public members dissenting request a stay of its issuance in 
whole or in part. That portion of the decision specified in 
the request for review is thereupon stayed until the National 
Board acts. The matter is referred immediately to the Na- 
tional Board and the parties notified of such reference. 

Review by the National Board may also be had of a decision 
of a Board agency by any party affected by the decision, pro- 
vided such party petitions for review with the Board agency 
within 14 days after the decision has been mailed to the parties. 
The Board agency may then reconsider the case. If it does not 
change its decision, the entire record is sent by the agency 
to the National Board for review. 

Labor disputes remaining unsettled after the parties have 
exhausted all other means of settlement by collective bar- 
gaining and by the use of conciliation and mediation facilities 
may be handled by the Wage Stabilization Board as dispute 
cases under Executive Order 10233. These cases are of two 
classifications, first, where parties agree to submit their dis- 
pute voluntarily, second, where the President determines that 
the dispute would substantially impede the defense effort. 
In the latter classification the Board must investigate the is- 
sues and report its recommendations of settlement to the Presi- 
dent. In the first classification the Board prefers to make 
a final binding decision rather than recommendations to the 
parties. In all cases of voluntary submissions, the Board 
shall accept a case only when “all the normal procedures of 
collective bargaining, including mediation and conciliation, 
have been exhausted, and the dispute, if unsettled, will have 
an impact on defense production.” 

The Defense Production Act of 1950 and Executive Order 
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10161, forbid the Wage Stabilization Board from taking any 
action inconsistent with the Labor Management Relations 
Act, 1947.14 The President and the Congress have thereby 
preserved the exclusive jurisdiction of the National Labor Re- 
lations Board with respect to all matters over which it exer- 
cises its statutory jurisdiction. 

The dispute in the copper industry1!5 last summer affords 
an illustration of the manner in which dispute cases affecting 
an industry or a substantial part of it when the stoppage of 
production impedes the defense effort. 

The United Steelworkers of America, C.I.0., and the In- 
ternational Union of Mine, Mill and Smelter Workers 
(formerly of C.I.0.), struck the major companies in the in- 
dustry following a breakdown of the contract negotiations. 
The President referred the dispute to the Wage Stabilization 
Board. Thereupon, the steelworkers union ordered the mem- 
bers of that organization to return to work. After receipt of 
a panel report, the Board issued its recommendations for the 
settlement of the dispute. The Mine, Mill and Smelter Workers 
having refused to comply with the Board’s request, the Presi- 
dent, acting under the national emergency provisions of the 
Taft-Hartley Act, appointed a Board of Inquiry to report to 
him. Upon receipt of the report the Attorney General was 
directed to petition the court for an injunction. The court 
issued a restraining order!® which was succeeded by an in- 
junction by consent of the parties. During the pendency 
of the injunction, the Wage Stabilization Board approved 
wage settlements made by several of the companies with the 
unions involved, which served as a basis of settlement for some 
of the other companies. 

Salary Stabilization Regulations are not included in this 
article. Such regulations are issued by the Salary Stabiliza- 
tion Board and are outside the purview of general wage 
regulations. Although they are similar in principle to many 
of the policies of the Wage Stabilization Board, they differ 
in a number of important aspects and vary to a considerable 
degree in respect to less important details. 

14Pub. L. 101, 80th Cong., 1st Sess., June 23, 1947. 

15W SB Release No. 107, September 13, 1951. 

WSB Release No. 130, October 19, 1951. 


16U.S. v. International Mine, Mill and Smelter Workers; et al Fed. 
Dist. Court for Colorado, Case No. Civil 3675. 











BOOK REVIEW 


JUSTICE AND ADMINISTRATIVE LAW—A Study of 
the British Constitution, 3rd Edition, by WILLIAM A. ROB- 
SON of Lincoln’s Inc., 1951, Stevens & Sons, Ltd., 30 S, net, 
119-120 Chancery Lane, London, W.E. 2. 

This book is a revision of a text first written in 1928 by 
the same author who is a Professor of Public Administra- 
tion in the University of London. Basically it is a study of the 
British Constitution in so far as it deals with judicial power. 
It describes the philosophic and psychological principles which 
govern the methods of decision of controversies by courts. 

In general, controversies in courts of law involve disputes 
between two parties, these disputes being heard by an im- 
partial tribunal on evidence which must be submitted in 
accordance with defined rules, the hearing being public and 
the judge making the decision stating the findings of fact 
and the rules of law upon which his decision is based so that 
the parties may be informed of the reason upon which the 
court bases its ultimate judgment. In such proceedings, 
secret information may not be received from one side or 
another and in the ordinary course of events no evidence 
may be taken on behalf of one party in the absence of the 
other. The pertinent questions of law are the issues de- 
termined. Courts generally are not empowered to determine 
causes upon questions of policy. 

As distinguished from courts there are in England, as in this 
country, administrative tribunals. A large number of these are 
discussed in Chapter 3 of this book which details the methods 
of operation, the manner in which they are constituted, and 
points out that in many of the tribunals there is no require- 
ment that any member of the tribunal be alawyer. From some 
of them appeals may be taken within the administrative agen- 
cies and ultimately, in certain circumstances, to the courts. 
With respect to others the decision of the administrative tri- 
bunal is final. They exercise an intensive power of decision over 
a great variety of matters closely affecting the lives of millions 
of individuals. For the most part their authority, within 
their jurisdiction, is uncontrolled. These tribunals are essen- 
tially of a public or official nature. They all either form part 
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of or are part of the Central Government responsible to the 
Parliament or they are constituted through the action of a 
public administrative agency such as a department of the 
Government. 

The functioning of these agencies is criticized because they 
seek to avoid publicly stating the reasons for their decisions. 
The doctrine of stare decisis has little if any application. 
Their decisions are arrived at rather from the standpoint of 
governmental policy than from established rules of law. As 
in the United States, customs of administrative tribunals 
vary substantially. 

In addition to the public or official tribunals, the author 
deals with private organizations which exercise considerable 
influence affecting lives of millions. These are referred to 
as domestic tribunals. These are voluntary societies into 
which it has been the custom for men and women to group 
themselves. They are based on the voluntary cooperation 
of individuals for the purpose of organizing a profession, 
occupation, etc. Within many of them a sort of judicial 
function is exercised. Their judgments are, for the most 
part, recognized by the courts and their authority uncon- 
trolled. In certain exceptional circumstances the courts will 
interfere, but those circumstances arise only when what may 
be regarded as the framework within which the proceedings 
are carried on is abused or does not provide for an oppor- 
tunity to be heard. 

Chapter 6 of the book is extremely enlightening. It points 
to an inquiry made in England along lines similar to that 
made by the Attorney General’s Committee in its study of 
the functioning of what has been called “the fourth arm 
of Government,” namely the administrative agencies of the 
Federal Government. As a consequence of the publication 
by Lord Chief Justice Hewart of a book entitled “The New 
Despotism,” criticising what he called the growth of a des- 
potic power which places government departments above the 
sovereignty of Parliament and beyond the jurisdiction of 
the courts, a Committee on Ministers’ Powers was appointed 
in October, 1929. 

The Committee was well balanced as to policy and pro- 
fessional elements among its members, one of whom was 
the late Professor Harold Laski. Public hearings were held 
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and the author of the book under review in his testimony 
recommended the establishment of an administrative court 
on the ground that a claimant in a particular case, whether 
a person or a local authority, who appears before a minister, 
would not be satisfied unless he had a tribunal as recognizable 
in personnel as in an ordinary court. He also suggested 
that it might be desirable to have an administrative appeal 
tribunal. It is interesting that suggestions for the establish- 
ment of an administrative court to which appeals from ac- 
tions of Federal Administrative Agencies might be taken 
have been made in recent years in the United States, the 
latest being the proposal by Senator McCarran. 

Mr. Robson also urged the desirability of establishing 
tribunals with the institutional characteristics necessary for 
the performance of judicial functions in a satisfactory man- 
ner. Various other suggestions were made to the Committee, 
but, in its report, the Committee failed to adopt his sug- 
gestions. 

The author points out that since 1932 there has been a 
substantial development of administrative justice notably in 
the field of town and country planning, transport and labor 
and national service, housing and the like. 

The matter of judicial review and the judicial attitude 
toward administrative tribunals is discussed in some detail 
with reference to particular causes. The judicial attitude 
toward administrative tribunals appears in The Board of 
Education v. Rice (1911) A.C. 179, which held that when the 
administrative tribunals acted in a quasi-judicial capacity 
they must act strictly in accordance with the terms of the 
statute and follow the precepts of natural justice. The case 
also held that an administrative department of the govern- 
ment had the power to determine, finally and absolutely not 
only matters of fact, but also questions of law and the 
history and development of this principle in later cases is 
discussed at length by Mr. Robson. He thinks administrative 
justice in England will expand considerably in scope and 
power in the near future in view of the social unrest and 
economic conditions in which we are now living, and there 
seems to be a trend toward the passing away of the philosophy 
of individual rights. Absolute rights of property and contract, 
of individual activity and personal freedom, enforceable in 
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the courts of law regardless of urgent social needs, have 
given away to qualified rights conditioned on the extent to 
which they are compatible with the common good. 

To one interested in English constitutional law and the 
underlying philosophies by which the law courts and adminis- 
trative tribunals function and the manner in which they 
achieve their ends, I commend the book for study. Its style 
is easy; the subject is comprehensively dealt with and I 
particularly commend it for those interested in the field of 
administrative law. In my opinion it contributes substan- 
tially to an understanding of the developments in England. 


30 Federal St., Boston REUBEN HALL. 





THE 27TH REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 


From 1925 to 1948, all the annual reports of the Judicial 
Council appeared in the “Quarterly” in full, including the 
statistical appendix showing in detail the business of the 
various courts. 

In view of the rise in costs and of the fact that most of 
our readers are, probably, not interested in statistical infor- 
mation, in the December issues for 1949 and 1950 we re- 
printed only the report and the circulars of the Administrative 
Committee of the District Courts which contain information 
likely to be helpful to the bar in practice. 

Anyone wishing to see the complete report with statistics, 
list of statutes and index may obtain the full report by 
writing to the Public Document Room, State House, Boston, 
Mass. for Public Document 144. 


Notice as to the Cumulative Index to the Council Reports 


This index of the 27 reports of the Council since 1924 and 
the circulars of the Administrative Committee of the District 
Courts is not reprinted herein, but will appear with the 
index to the 36 volumes of the “Quarterly” together with the 
list of about 150 statutes passed on recommendation of the 
Council since 1924. Editor. 
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Acts or 1924, CHapTer 244 


As amended by St. 1927, c. 928, St. 1980, c. 142, and St. 1947, c. 601 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 





AN ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 
Continuous Stupy OF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 
THE Courts. 


Be it enacted, etc., as follows: 


Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading “Judicial 
Council,” the following three new sections—Section 34A. There shall be a 
Judicial council for the continuous study of the organization, rules and 
methods of procedure and practice of the judicial system of the common- 
wealth, the work accomplished, and the results produced by that system and 
its various parts. Said council shall be composed of the chief justice of the 
supreme judicial court or some other justice or former justice of that court 
appointed from time to time by him; the chief justice of the superior court 
or some other justice or former justice of that court appointed from time 
to time by him; the judge of the land court or some other judge or former 
judge of that court appointed from time to time by him; the chief justice 
of the municipal court of the city of Boston or some other justice or former 
justice of that court appointed from time to time by him; one judge of a 
probate court in the commonwealth and one justice of a district court in 
the commonwealth and not more than four members of the bar all to be 
appointed by the governor, with the advice and consent of the executive 
council. The appointments by the governor shall be for such periods, not 
exceeding four years, as he shall determine. 


Section 34B. The Judicial council shall report annually on or before 
December first to the governor upon the work of the various branches of 
the judicial system. Said council may also from time to time submit for the 
consideration of the justices of the various courts such suggestions in regard 
to rules of practice and procedure as it may deem advisable. 


Section 34C. No member of said council, except as hereinafter provided, 
shall receive any compensation for his services, but said council and the 
several members thereof shall be allowed from the state treasury out of 
any appropriation made for the purpose such expenses for clerical and other 
services, travel and incidentals as the governor and council shali approve. 
The secretary of said council, whether or not a member thereof, shall receive 
from the commonwealth a salary of five thousand dollars. 


MEMBERS OF THE COUNCIL 


FRANK J. DONAHUE of Boston, Chairman 
WILFRED J. PAQUET of Watertown 


Louis S. Cox of Lawrence FRANK L. R1ILeEy of Worcester 
Joun E. Fenton of Lawrence FREDERIC J. MULDOON of Winthrop 
JoHN C. LeGaaT of Lowell CHARLES W. BARTLETT of Dedham 
Davis B. KENISTON of Boston JOSEPH GOLDBERG of Hudson 





FRANK W. GRINNELL, Secretary, 60 State St., Boston 








TWENTY-SEVENTH REPORT OF THE JUDICIAL COUNCIL OF 
MASSACHUSETTS 


To His Excellency 
Pau A. DEVER 
Governor of Massachusetts 


The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on opposite page), “for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the Commonwealth, the work accomplished and 
the results produced by that system and its various parts.”* 


Since the last report the term of Reuben L. Lurie expired and 
Joseph Goldberg of Hudson was appointed by Your Excellency as 
a member of the Council for a four year term. 


RECOMMENDATIONS ADOPTED IN 1951 


During the last session the legislature followed all the negative 
recommendations of the Council in our 26th report, on bills referred 
to us relative to waiver of wills, apportionment of damages due 
to contributory negligence, discharge of mortgages, tax title fore- 
closures, enforcement of alimony, ete., by registers of probate, re- 
cording conditional sales and disclosure of coverage by insurance 
companies. 


Chapter 325, to allow the transfer of cases in district courts 
brought in the wrong district, was adopted, as recommended by 
the Council (26th report, pp. 11-12), with the addition of a sen- 
tence relative to costs. 


Reports REQUESTED BY THE LEGISLATURE IN 1951 


This year the following matters were referred with requests for 
a report: 


House 273—Relative to Third Party Practice in Actions at Law. 
(Referred by Resolves Chapter 1.) 


House 565—Relative to Discovery by Depositions and Inter- 
rogatories. (Referred by Resolves Chapter 2). 





*In 1925, the legislature also submitted the following request to the council. 
1925 RESOLVES, CHAPTER 27 

“Resolved, That the judicial council is hereby requested to investigate ways and means for 
ae the trial of cases and relieving congestion in the dockets of the Superior Court, and 
among other things . . . ways and means for encouraging, so far as consistent with constitutional 
rights, trials without jury ... and any other ways and means that may spose feasible to said 
council for improving and modernizing court procedure and practice so that, consistently with 
the ends of justice, the proverbial delays of the law and attendant expense, both to litigants 
and the general public, may be minimized. (Approved April 24, 1925.)” 
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Senate 216—Relative to Procedure for Attachment of Wages 
(Referred by Resolves Chapter 6). 


House 840—Relative to Amending and Supplementing Birth 
Records in Cases of Adoption and Change of Name. (Referred by 
Resolves, Chapter 7.) 


Senate 532—Relative to Alcoholism and the Statutes. (Referred 
by Resolves Chapter 11.) 


House 782—Relative to the burden of Proof of Contributory 
Negligence. (Referred by Resolves Chapter 84.) 


We discuss these matters in this report. 


THE RISING COST OF ADMINISTERING JUSTICE 


A Moperate Jury Fre 1n Civit Cases AND A SMALLER FEE FOR 
A JuRY oF Srx, TO REDUCE THE BURDEN ON THE CoUNTY 
TREASURIES 


In the 28rd, 24th and 25th reports we discussed the rising public 
cost of the administration of justice (which has been the subject 
of repeated discussion for many years), and recommended mod- 
erate increases in fees to lessen the burden of public expense car- 
ried by the counties for the benefit of the small minority of 
population who are concerned in litigation. Some of the recom- 
mendations were followed by the legislature. (See 26th report, 


p. 5.) 


We also recommended a fee of $15 for a claim of trial by a full 
jury of twelve in civil cases, and a lower fee of $5 for a claim of 
a jury of six, and in connection with that recommendation we 
stated (see 26th report, pp. 7-8). 


“By chapter 335 of 1949 the daily compensation of jurors was increased 
from $6 to $8, thus raising the probable public cost of jurors alone to almost 
$1,000,000. In view of these facts 


“It is no disparagement of the right to jury trial to suggest that the tax- 
payers deserve some slight consideration in the light of these figures. 


“We believe many litigants would be satisfied with a trial before a jury of 
six. . . . We believe such a provision would result in a substantial public sav- 
ing to the various counties by the use of smaller juries. The extent of such 
savings can be ascertained only by trying the experiment. The whole situation 
will be optional. The mechanics of the plan can be worked out by the court 
by having a separate list of cases for juries of six so that the number of jury- 
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men needed might be estimated. It can do no harm to provide for it and, we, 
therefore, recommend it.” 


For the same reasons we again renew the recommendation and 
submit the following 


DRAFT ACT 


Section 1. Section 4 of chapter 262 of the General Laws as most recently 
amended by chapter 119 of the acts of 1950 is hereby further amended by 
inserting therein the following:— 


“For filing a claim for jury trial or a motion to frame issues in the 
Superior Court for jury trial or for the entry in the Superior Court of such 
issues framed by the Land Court or by a Probate Court, and transmitted 
to the Superior Court, for trial, fifteen dollars, but, if a claim is made, or a 
motion is made, or issue thus transmitted, for a trial by a jury of six, instead 
of a full jury of twelve, five dollars.” 


Section 2. Section 60 of Chapter 231 of the General Laws is hereby amended 
by substituting therefor the following:— 


“Section 60. Separate lists of cases to be tried by jury, ani by a jury of 
siz, shall be kept in the Superior Court and no action shall be entered thereon, 
except as otherwise expressly provided, unless a party, before issue joined, 
or within ten days after the time allowed for filing the answer or plea, within 
ten days after the answer or plea, has, by consent of the plaintiff or permis- 
sion of the court, been filed, or within such time after the parties are at 
issue as the court may by general or special order direct, files a notice that 
he desires a jury trial, or a trial by a jury of siz; but in a case in which 
damages are demanded, the court may of its own motion refer the assess- 
ment thereof to a jury.” 


JUDGMENTS IN ACTIONS OF CoNTRACT IN WHICH THERE Is 
No Dispute or Facr 


A bill on this subject (H. 486 of 1948) was referred to the Coun- 
cil by Resolves Chapter 6 of 1948. The Council revised the bill 
and recommended a new draft in its 24th report in 1948. It was 
not adopted and the Council renewed its recommendation in its 
25th report in 1949, with the result that in 1950 the bill was re- 
ported favorably by the Judiciary Committee, passed the House 
and was ordered to a 3rd reading in the Senate. It was then re- 
ferred to the next legislative session. We again recommended the 
bill in the 26th report in 1950 (pp. 8-9). Unfortunately, perhaps, 
another competing bill on the same subject (H. 444) appeared 
before the Judiciary Committee in 1951. It was a broader bill 
in various ways and a memorandum in support of it was filed with 
the committee by the petitioner. Possibly because of the compe- 








8 JUDICIAL COUNCIL P.D. 144 


tition between the two drafts, neither bill was reported. Copies 
of the memorandum of the petitioner in support of H. 444 were 
supplied to the Council and it appeared that all of the broader 
provisions of H. 444, and the reasons in support of them, had been 
discussed by the Council in its earlier consideration leading to the 
more restricted draft on pp. 9-10 of the 26th report. 


For years the legislature has been trying to reduce delay, con- 
gestion and waste of time in the disposition of judicial business. 
The proposed bill is one of the methods of accomplishing this 
result in cases in which there are no disputes of fact, but only 
questions of law for decision, and it applies only to actions of con- 
tract. As pointed out in the 25th report, experience with such 
procedure elsewhere and under the Federal rules has proved effec- 
tive. The bill which we recommend is specially guarded in its 
wording by the words printed in italics in the draft submitted here- 
with. No one has a right to a trial of facts which are undisputed: 
and the bill emphasizes the fact that it is applicable only to un- 
disputed facts. We again recommend the following: 


DRAFT ACT 


An ACT TO PERMIT JUDGMENT IN ACTIONS OF CONTRACT IN WHICH THERE IS 
NO DISPUTE OF FACT. 


Section 1. Chapter 231 of the General Laws is hereby amended by striking 
out section 59 and the caption immediately preceding it, as appearing in the 
Tercentenary Edition, and inserting, under the caption MOTIONS FOR SUMMARY 
JUDGMENT, the following section:— 


Section 59. In any action of contract, except an action against an executor 
or administrator for liability of the deceased, at any time after the comple- 
tion of the pleadings counsel for either party may file an affidavit that in 
his belief there is no genuine issue of material fact but only questions of law 
in connection with all or some part of the action, or of some issue determina- 
tive thereof, and move for an immediate entry of judgment thereon. Said 
motion may be accompanied by affidavits or personal knowledge of admis- 
sible facts as to which it appears affirmatively that the affiants would be 
competent to testify. The facts stated in the accompanying affidavits shall 
be taken to be admitted for the purpose of the motion unless within twenty- 
one days, or such further time as the court may order, contradictory affidavits 
are filed, or the opposing party shall file an affidavit showing specifically 
and clearly reasonable grounds for believing that contradiction can be pre- 
sented at the trial but cannot be furnished by affidavits. Copies of all motions 
and affidavits hereunder shall be furnished upon filing to opposing counsel. 
If admissions in the pleadings, interrogatories, admissions under chapter two 
hundred and thirty-one, section sixty-nine, stipulations or affidavits here- 
under show affirmatively, that except as to the amount of damages no genuine 
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issue of material facts exists and that there is nothing to be decided except 
questions of law, an order for default, or judgment for the moving party, shall 
forthwith be entered if he shall be entitled thereto as a matter of law, subject 
to an assessment of damages, if required. 

Section 2. Said chapter 231 is hereby further amended by striking out sec- 
tion 59A, as so appearing, and inserting in place thereof, under the caption 
ADVANCING CAUSES FOR SPEEDY TRIAL, the following section:— 

Section 59A. In any action at law or suit in equity in the supreme judicial 
court or in the superior court, the court may on motion for cause shown 
advance said action or suit for speedy trial. If, in an action removed by the 
defendant from a district court, the court is satisfied, upon an inspection of 
the declaration, that the plaintiff seeks to recover solely for his personal labor, 
with or without interest, the court shall, upon motion, advance such action 
for speedy trial. 


NOTE 


Section 2 of the bill does not change the law, but merely transfers 
a sentence now in Section 59 to Section 59A where it belongs. 


SPECIFIC PERFORMANCE 


The present state of the law on this subject appears in Willis- 
ton’s Revised ed. of “Contracts”, Vol. V, and 1950 pocket supple- 
ment. See also “Restatement of Contracts”, Vol. II, s. 358. The 
present law of Massachusetts is stated in Poltorak v. Jackson Chev- 
rolet Co., 322 Mass. 700 at p. 702. The test is the same as to real 
or personal property, and that test is “whether damages for the 
breach are or are not the equivalent of the promised performance.” 
(See p. 702). The old statutory restriction in the exercise of equity 
jurisdiction where there was a remedy at law was abolished by the 
act of 1877 (now G.L. c. 214, s. 1) as a result of the opinions in 
Jones v. Newhall and Suter v. Mathews, 115 Mass. 244 and 253. 
The present restriction above stated (not by statute but by prac- 
tice in the exercise of judicial discretion) is whether damages are 
“equivalent” to performance. While they may be judicially, they 
may not be in fact. The question seems to be whether this rule 
should be changed by statute and if so, how. The general rule, 


and its general variations, are stated by Williston, Vol. V, s. 1418, 
p. 3952 as follows: 


“If it be assumed—that a valid contract exists and has been broken, the 
general rule—is; where the damages are an inadequate remedy and the 
nature of the contract is such that specific enforcement of it will not in- 
volve too great practical difficulties, equity will grant—specific performance. 
The fact that there is a remedy at law does not preclude the equitable 
remedy. The applications of this principle are not, however, always free 
from technicality. In the course of centuries, rules of equity tend to be- 
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come rigid, and like rules of law do not always yield readily when reason 
makes it desirable. There is, however, a distinct tendency in modern times 
to extend the remedy where justice requires it, thus bringing our law more in 
harmony with the civil law in which this remedy is freely granted when deemed 
the most effective relief.” 


The most common case of specific performance has been a con- 
tract for the sale of land because a specified parcel of land cannot 
be duplicated. The same considerations have been applied to 
unique works of art, heirlooms, etc. The present uncertainty in 
the law arises from changing economic conditions and is illustrated 
by contracts to sell a specified brand of automobile, the supply 
of which has been limited by war-time economies, and labor troubles 
halting production, so that they are not readily obtainable. 


In Poltorak v. Jackson Chevrolet Co. 322 Mass. 700 already cited, 
the court held that the plaintiff failed to show that the particular 
car was not obtainable elsewhere or any circumstances raising the 
car out of the category of a common chattel. The court stated 
(p. 702) “Resort to specific performance to compel delivery of an 
automobile . . . under a provision of a sales act similar to G. L. 
(Ter. Ed.), c. 106, s. 57, has been unsuccessful” citing cases from 
the New York “Miscellaneous Reports”, section 57 of chapter 106 
(The “Uniform” Sales Act), provides that a court of equity may 
decree specific performance of “a contract to deliver specific or 
ascertained goods.” But that statute does not in any way limit 
the general equity jurisdiction in Massachusetts. Regardless of 
the Sales act a contrary decision appeared in Ohio in 1947 in 
Delmos v. Couart Motor Sales Inc., 72 N. E. Rep. 2nd, 158. The 
plaintiff contracted to buy a new Plymouth Club Coupe, the price 
to be “list price at time of delivery”, delivery to be “within a rea- 
sonable time”, the buyer to have a choice of color. The defendant 
refused to perform unless the plaintiff produced a used car to trade 
in, and a year passed with the defendant refusing to peform the 
contract. The court held that the plaintiff was entitled to specific 
performance since new cars were not readily available on the open 
market. 


While this was not a decision of the Supreme Court of Ohio, 
but of a trial judge of the Court of Common Pleas of Summit 
County, the findings and reasoning are fully reported and illustrate 
a practical approach in the exercise of judicial discretion applied 
to current economic facts. The judge found and ruled. 


“The item sold is and was at all times mentioned herein hard to get. You 
could not and cannot get a new car readily on the market. The defendant 
should specifically perform its contract with plaintiff. 
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“As a matter of law and fact I hold that the defendant was entitled within 
reason to give preference to doctors, returned veterans and old customers before 
being duty bound to give plaintiff a car. I have taken that into consideration 
in interpreting the delivery date ‘as soon as possible.’ I think that reasonable 
time allowance has long since passed. 


“Can the defendant company even now deliberately refuse delivery after all 
this time? It certainly cannot lose anything. The plaintiff must pay the pres- 
ent list price at time of delivery plus sales tax, and so forth. All these matters 
are readily ascertainable. 


“There is nothing in the contract to the effect that plaintiff must have a 
‘trade in’ or ‘used car’ to sell to defendant. 


“The defendant company and others can avoid any difficulty as encountered 
here by making an order or agreement which gives the company the right to 
exercise certain options, or by refusing to take any orders at all and/or other 
ways which can be worked out. As a matter of fact, it is common knowledge 
that most dealers now simply place the name of the ‘prospect’ on their ‘list’, 
with the understanding by all concerned that neither party is legally bound to 
do anything. Some day things will be different.” 


In Cowan v. McNealey (reported February 1, 1951 in the Ad- 
vance Sheets of 342 Il]. App. 179) the court said (p. 184) 


“The reluctance of courts to grant specific performance of con- 
tracts was in part due to the difficulties of in personam direction 
of such performance, and because of such difficulties in the case 
refused performance as a matter of sound discretion. The court 
stated, however, that “specific performance is no longer as ex- 
traordinary a remedy as it once was,” thus recognizing the force of 
the passage from Williston above quoted. The mere existence of 
a right to sue for damages did not create a difficulty in fact in the 
findings of the Ohio judge quoted above. 


For some years we have been living in a controlled economy and 
in this situation which seems likely to continue, money damages 
do not seem “equivalent” to performance. The goods sold are 
becoming as important to the purchaser as land is in a land con- 
tract. The right to specific performance seems likely to increase 
in importance as the complexities of modern business increase. 


The facts and evidence for the plaintiff in the Poltorak case 
justified the adverse decision dismissing the bill “with costs and 
without prejudice”, under the authorities cited (p. 702) for the tra- 
ditional practice with its emphasis against specific performance in 
the case of chattels. However, we see no reason why the rather 
obviously theoretical notion that money damages are the “equiv- 
alent” of performance or the historical tradition about an “ade- 
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quate remedy at law” should continue to prevent the administra- 
tion of justice in cases to which those phrases do not adequately 
describe the facts. 


Nor do we see any sufficient reason why if a suit for specific 
performance is brought on the equity side of the court and the 
court refuses specific performance, the plaintiff should be thrown 
out of court and told to bring an action at law. It would seem 
more just to adjust the procedure to the case and ascertain the 
damages in the proceeding before the court, and more in the in- 
terest of avoiding delay expense and multiplicity of suits with 
which the courts are overloaded to an increasing extent. 


This is also a matter now within the judicial discretion of the 
court as explained in Newburyport Inst. for Savings v. Puffer, 201 
Mass. 41 at pp. 47-48. The court said: “It has been the general 
practice of this court to retain jurisdiction of the cause in equity 
for the purpose of assessing damages,” although it “is not the uni- 
versal practice.” The statutory authority for amendment to an 
action at law is referred to. Here again the emphasis is, perhaps, 
against retaining jurisdiction, as specific performance is referred 
to as “peculiar equitable relief.” 


We fail to see anything “peculiar” about so common a proceed- 
ing. The court has jurisdiction, and it would seem better admin- 
istrative practice for the court to dispose of the matter unless 
strong reasons appear for dismissing the bill for further proceed- 
ings, which involve delay and expense on top of “costs” imposed 
on the plaintiff (as in the Poltorak case), and the additional ex- 
pense of another law suit. 


Under the present equity practice the plaintiff waives a jury by 
bringing his bill. 

If specific performance is denied and damages only are to be 
assessed and the defendant claims a jury, that issue can be referred 


for jury trial. Such a trial in all probability would seldom be 
claimed. 


In our 24th report (p. 26) we recommended, for similar reasons, 
that damages in mandamus be assessed without requiring a sep- 
arate action. This recommendation was adopted by St. 1949 c. 176. 


Today we believe there is uncertainty in the minds of the bench 
and bar as to the appropriate remedy. We think the practice in 
these cases should be clarified and adjusted to the current needs 
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of justice,* still leaving the question of performance or damages 
to the sound judicial discretion of the court without mere tradi- 
tional restrictions. 


We recommend the following 


DRAFT ACT 


Chapter 214 of the G. L. is hereby amended by inserting after Sec. 1 a new 
section 1A as follows: 


Secrion 1A. The fact that the plaintiff has a remedy at law for damages 
shall not bar a suit in equity for specific performance if the court finds that 
no other existing remedy or the damages recoverable thereby are in fact the 
equivalent of the performance promised by the contract relied on by the plain- 
tiff and the court may order specific performance if it finds such remedy to be 
practicable. If performance is not decreed, damages may be determined in 
the proceeding, and if the defendant claims a jury on that issue, the issue shall 
be framed and referred for jury trial. 


$.216 AS TO PROCEDURE FOR ATTACHMENT OF WAGES 
This bill was referred to the Council by Resolves Chapter 6. 


Ever since 1938, under Chapter 343 of that year, which was 
recommended by the Judicial Council in its 13th report (pp. 30- 
32), in order to check abuses of the attachment laws “money due 
—for the wages of personal labor or services of the defendant” 
could not be attached by what is known as “trustee process.” 


“Unless such attachment is authorized in advance by written permission 
endorsed upon the writ and signed by a justice, associate justice or special 
justice of the court in which the action is commenced.” 


In 1950, first by Chapter 260 and then by Chapter 558, the addi- 
tional requirement of notice to the defendant and an opportunity 
to be heard before permission is given to attach was given. This 
provision in Chapter 558 (an amendment of paragraph Eighth of 
Section 32 of Chapter 246 of the General Laws) now reads: 


“unless such attachment is authorized in advance by written permission 
endorsed upon the writ and signed by a justice, associate justice or special 
justice of the court in which the action is commenced and after such notice 
to the defendant as such justice, associate justice or special justice may order. 
The form of said notice shall, in the superior court be prescribed by the chief 
justice thereof, and in the municipal court of the City of Boston by the chief 





*In this connection we call attention to an article in the Journal of the American Arbitrate 
Society, Vol. 6, No. 3, 1951, p. 163, advising the use of the clause in the Society’s form of 
arbitration agreement covering the right to specific performance because of the traditional reluc- 
tance of courts to order such performance even if practicable. 
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justice thereof, and in other district courts, by the administrative committee 
of the district courts. The manner of serving such notice shall be designated 
in each case by the justice, associate justice or special justice authorizing the 
attachment.” 


While the purpose of this provision is a proper one to protect 
from unreasonable attachments, the mechanics of it are so worded 
as to cause unreasonable waste of time and expense in applying 
to the court for permission to make a reasonable attachment. The 
form of notice is not specified but is left to be prescribed by three 
different bodies. No specific period of notice or manner of serving 
it is stated. That is left to each of the 32 justices of the superior 
court, the nine justices and the special justices of the Boston 
Municipal Court and to each of more than 100 justices and special 
justices of the 72 other District Courts before whom such an appli- 
cation may be made. No provision is made to allow the court to 
act under special circumstances, as in case a defendant is known 
to be out of the state with wages due him and has left his debts 
unpaid. Most of these attachment cases are in the district courts 
scattered throughout the Commonwealth. There is no uniform 
practice. Different courts and justices differ in their interpretation 
of the requirements. Some courts or justices require the plaintiff’s 
lawyer to go to court twice, once to get the notice and instructions as 
to service, and second to ask for permission to attach on the return 
day of the notice. As an illustration, if a lawyer in Boston brings 
suit for a client in the Quincy court he must go to Quincy twice, 
which means wasting, perhaps, a day or more of his time at his 
client’s expense on this simple matter. 


If, as in some other courts, the judge allows the lawyer to send 
a notice without going to court first, and then grants leave, there 
is &@ serious question whether the attachment is legal, so that the 
time of the court as well as of the lawyer is wasted. 


The act seems to contemplate that the same judge who orders 
the notice is to pass on the question of permission, but as judges 
in some courts rotate, it is common for different judges to act. 
This also may make the attachment illegal. The law as it stands, 
therefore, does not make for good businesslike administration. 
The bill referred to us, Senate 216, is carefully drawn to establish 
a reasonable and uniform practice which can be generally under- 
stood by the courts and the bar. 


We recommend its passage in the following draft act, changing 
the period of notice suggested from 3 to 5 days. 


The last clause in the draft is to provide for unusual cases where 
the defendent has left his employment and has left the common- 
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wealth with no known address or under other circumstances mak- 
ing the notice above specified impracticable, but has wages due 
him from an employer in the Commonwealth. 


DRAFT ACT 


An ACT FURTHER REGULATING THE ATTACHMENT 
WAGES FOR PERSONAL LABOR AND SERVICES 


Section 32 of chapter 246 of the General Laws is hereby amended by strik- 
ing out paragraph Eighth, as amended by chapter 558 of the acts of 1950, and 
inserting in place thereof the following:— 


Eighth, By reason of money or credits due for the wages of personal labor 
or services of the defendant, unless such attachment is authorized in advance 
by written permission endorsed upon the writ and signed by a justice, associate 
justice or special justice of the court in which the action is commenced and 
application to said justice, associate justice or special justice of the court for 
permission for said attachment shall be made only after five days written notice 
has been delivered or sent by mail, postage prepaid, to the defendant at his 
last known address, place of business or employment. Such notice shall contain 
the name of the plaintiff, the name of the court in which the action is to be 
commenced, the nature of the claim, the time and place such application will 
be made, and shall inform the defendant that he is entitled to be present and 
be heard at said time and place if he objects to the granting of said application. 
A copy of said notice and a certificate of the person sending or delivering said 
notice shall be evidence thereof. Notwithstanding the preceding provisions 
relating to notice, if the said justice, associate justice or special justice finds 
in his discretion that compliance with said provisions relating to notice will 
unreasonably delay and hinder justice he may authorize the attachment with 
a shorter notice, or without notice, to the defendant. 


CONCURRENT JURISDICTION OF THE 
SUPERIOR COURT 


As stated in our 26th report after about 20 years of discussion, 
the legislature, following an earlier recommendation of the Council, 
by St. 1939, c. 257 extended the concurrent jurisdiction of the 
Superior Court to include various matters formerly in the “original 
and exclusive” jurisdiction of the Supreme Judicial Court. The 
purpose of the act was to relieve the Supreme Judicial Court of 
work which interfered with its appellate work and could be prop- 
erly dealt with in the first instance by the Superior Court. 


Since 1939 a number of statutes have been passed providing for 
enforcement by a court and the Supreme Judicial Court is men- 
tioned without a provision for concurrent jurisdiction of the 
superior court. For instance section 77 of chapter 130 inserted by 
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St. 1941, chapter 598 s. 1, relates to enforcing rules as to pollution 
of shell fish against cities and towns. We see no reason why this 
sort of thing should be loaded on to the Supreme Court. We sub- 
mit that the policy of protecting the time and strength of the court 
of last resort for the adequate performance of its appellate work, 
is sound and in the public interest. 


It is, of course, easy, in the midst of many legislative questions 
to overlook the need of providing for concurrent jurisdiction in 
order to maintain this policy and, to guard it in future we sug- 
gested a general provision in the chapter 4 of the General Laws, 
containing definitions, as follows: 


DRAFT ACT 


Chapter 4 of the Gen. Laws is hereby amended by inserting at the end of 
Section 7, the following new clause. 


Supreme Judicial Court—When to have Concurrent Jurisdiction—Words 
conferring original jurisdiction or jurisdiction of appeals from an adminis- 
trative board or officer on the Supreme Judicial Court shall be held to mean 
concurrent jurisdiction with the superior court unless it is expressly provided 
that such jurisdiction of the Supreme Judicial Court is to be exclusive. 


We renew that recommendation. 


Since our 26th report, Part II of the Preliminary Report of 
the Revision Commissioners has appeared. On pages 89-92, they 
refer to a considerable number of statutes passed since 1939, as 
well as earlier ones listed in an article by Mr. Justice Lummus in 
the “Bar Bulletin” for May 1941 (pp. 104-108) which are not in 
accord with the policy above mentioned. In an article in the 
“Bar Bulletin” for January 1951, the commissioners said, 


“The Commissioners are informed that many practitioners file petitions or 
other appropriate pleadings under such sections in the belief that the par- 
ticular section in question means precisely what it says, only to find that 
the case is now transferable under the provisions of G.L. (Ter. Ed.) c. 214, 
s. 32. In many instances, to decide whether the Superior Court was given 
concurrent jurisdiction by virtue of G.L. c. 213, s. 1A, would pose a problem 
containing issues which the practitioner will find extremely difficult to resolve. 
Consequently, each section of the General Laws containing provisions as 
to the jurisdiction of the Supreme Judicial Court which, in the opinion of 
the Commissioners, was affected by the enactment of the statute relating to 
the concurrent jurisdiction of the Superior Court has been examined and 
specific recommendations made to the General Court for an amendment to 
include or exclude expressly jurisdiction of the Superior Court. As a result 
of such amendments to the statutes in question, a provision of law granting a 
remedy of which the Superior Court has concurrent jurisdiction will state 
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just that, viz.: ‘The Supreme Judicial Court and the Superior Court shall have 
jurisdiction. . . .’” 


In their report above mentioned pp. 93-117 they list all these 
statutes with explanatory notes showing the reason for inserting 
the Superior Court in each one. They have all been examined and 
we agree with the recommendations. As they are all in print 
in that report we do not reprint them here. 


ADMISSIBILITY OF WRITTEN STATEMENTS OBTAINED FROM 
Persons SUSTAINING PERSONAL INJURIES. 


Section 23A of chapter 233 of the General Laws (inserted by 
St. 1945, c. 424) provides 


“In any action to recover damages for personal injuries or consequential 
damages, so-called, resulting therefrom, no statement in writing signed by 
any party to the action, concerning the facts out of which the cause of action 
arose, given by such party, or a person in his behalf, to any other party to the 
action, or to his agent or attorney, or to the insurer of such other party, or 
to the agent or attorney of such insurer, shall be admissible in evidence in, 
or referred to at, the trial of such action or in any proceeding connected there- 
with unless a copy of such statement is furnished to the party making the 
same or to his attorney within ten days after written request therefor made 
by such party or attorney to the adverse party or his attorney.” 


We recommend adding at the end the words “or within such 
further time as the court may allow on motion and notice.” 


The addition of these words would bring this act into conformity 
with section 30 of chapter 231 which was amended by the insertion 
of the same words by St. 1949, c. 179, following the recommenda- 
tion of the Council in the 24th report p. 28. The reason for the 
proposal is the same as that stated by the Council on p. 28 of that 
report—to provide for special circumstances instead of having an 
absolute deadline regardless of facts. 


DRAFT ACT 


Section 23A of chapter 233 of the General Laws inserted by chapter 424 of 
the acts of 1945 is hereby amended by adding at the end thereof the words 
“or within such further time as the court may allow on motion and notice.” 


REMOVAL OF CASES FROM District Courts WitHouT CLAIM 
oF Jury TRIAL. 


We renew the following recommendation from our 26th report. 


The present statutes—sections 104 and 105 of Chap. 231 of the 
Gen. Laws as amended by chapter 316 of 1929 and chap. 426 of 
1931 provide an action begun in the district court for an amount 
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not exceeding the jurisdictional amounts as to September 1, 1929 
(i.e. $5,000 in the Municipal Court of the City of Boston and 
$3,000 in all other district courts) may be removed to the superior 
court by a defendant, only if a jury trial is claimed. If the amount 
involved exceeds those limits the case may be removed to the 
superior court for trial “with or without jury”. While the require- 
ment of a jury claim for removal may have been advisable origi- 
nally when the removal system was first provided for in 1912 and 
until the jurisdictional limits were removed in 1929 we think 
it is no longer advisable to require a jury claim in some cases and 
not in others. We think it may stimulate claims for jury trial 
which is not really desired. Therefore, in order that all cases may 
be removed on the same basis we recommend the draft act printed 
on page 13 of the 26th report as follows: 


DRAFT ACT 


An Act To ELIMINATE THE NECESSITY OF A CLAIM FOR JuRY TRIAL IN ORDER 
TO REMOVE A CAUSE FROM THE District Courts 


Section 1. Section one hundred and four of chapter two hundred and thirty- 
one of the General Laws is hereby amended by striking out said section and 
substituting the following: 


Section one hundred and four—No other party to such action shall be 
entitled to an appeal. In lieu thereof any defendant may within two days 
after the time allowed for entering his appearance file in said court a claim 
of trial by the Superior Court together with the sum of five dollars for the 
entry of the cause of each plaintiff in the Superior Court, and, except as pro- 
vided in section 107 as amended, a bond in the penal sum of one hundred 
dollars, with such surety or sureties as may be approved by the plaintiff 
or the clerk or an assistant clerk of said district court payable to the other 
party or parties to the cause conditioned to satisfy any judgment for costs 
which may be entered against him in the Superior Court in said cause within 
thirty days after the entry thereof. The clerk shall forthwith transmit the 
papers and entry fee to the clerk of the Superior Court, except that if such 
trial by the Superior Court is not claimed as to some parties to the action, 
the district court shall retain jurisdiction as to those parties, and the clerk 
shall transmit attested copies of the papers in lieu of the originals. Any case 
removed to the Superior Court under this section shall proceed as though 
originally entered there. 


Section 2. Sections two, three, four and one hundred and five of chapter 
two hundred and thirty-one are hereby repealed. 
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CONTINUING LIABILITY OF ABSCONDING PARENT 
FOR SUPPORT OF MINOR CHILD 


In 1949 a legal difficulty arising under the opinion in Broman v. 
Byrne, 322 Mass. 578, in adoption proceedings was called to the 
attention of the legislature by a bill filed by Judge Hanlon of 
the Berkshire Probate Court. The “subject matter” was referred 
to the Council; was discussed in the 26th report (pp. 16-18) and 
a draft act recommended (pp. 18-19). The bill recommended 
by the Council differed from the draft proposed by Judge Hanlon 
which reads as follows: 


“Chapter 210 of the General Laws is hereby amended by adding to sec- 
tion 3 the following new paragraph :— 


“For the purposes of this section the common-law duty of a father to 
support his minor child shall continue notwithstanding any court decree 
granting custody of such child to another; provided, however, that where 
such decree stipulates an amount to be paid by him for said child’s support 
he shall not be obligated in excess of that amount.” 


As pointed out by Judge Hanlon in his letter quoted in our 26th 
report (p. 17), 


“Section 3, as it now stands, seems, at first blush, to cover this situation, 
but as a result of the decision in Broman v. Byrne, 322 Mass. 578, there is 
rather a glaring loophole. In that decision the Court said ‘If the father is 
deprived of the custody of his child by order of the Court, the common law 
duty of support ceases and, apart from statute, his obligation in this respect 
is then to be determined by judicial decree. In the present case, after the 
custody of the child was given by decree to the petitioner, in the absence of 
any order of Court the respondent was no longer liable for its support. . . . 
Since the respondent has not consented to the proposed adoption and it does 
not appear that he has wilfully deserted or neglected to provide proper care 
and maintenance for the child in accordance with the provisions of Chapter 210, 
Sec. 3, the decree is reversed and a decree is to be entered dismissing the 
petition’. 


“In other words, what this case says is that the father of a child whose 
custody has been given to the mother (or some third party) is only obligated 
to support it to the extent ordered by the Court in the custody proceedings. 


“But here is the difficulty: It has long been the law that no alimony or 
support order may be entered against a libellee or respondent unless he is 
personally served within the Commonwealth, or unless his property within the 
Commonwealth has been attached. Schmidt v. Schmidt, 280 Mass. 216 
at 219; Parker vs. Parker, 211 Mass. 139; Pennoyer v. Neff, 95 U.S. 714. 


“Consequently a man who is divorced by his wife but who was outside 
the Commonwealth so that personal service on him within the Commonwealth 
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was impossible, can decline to give any support whatsoever to his child for 
one year or for ten years and can still prevent that child from being adopted. 
No order for support could be made against him because he was not served 
with process within the Commonwealth, and so by the doctrine of Broman v. 
Byrne he has not been guilty of deserting or neglecting to provide proper care 
and maintenance for his child within the meaning of Section 3 of Chapter 210. 


“The proposed bill is designed to cover just such a situation as arose in 
Broman v. Byrne and to require a father to support his child whether it is 
in his custody or the custody of another or else submit to its adoption. He 
should not be permitted to block a good adoption when he himself will not 
support the child.” 


Upon further consideration of the matter in connection with the 
recent “Uniform Enforcement of Support Act”, St. 1951, Chapter 
657 approved Sept. 5, 1951, we think the substance of Judge Han- 
lon’s draft is better than that submitted by us last year, especially 
as with slight amendment it will not only protect the interests of 
the child in the matter of adoption when there is a non-resident 
absconding parent, but will also close up what seems to be a hole 
in the new uniform act, by continuing the common law liability 
to support of the non-resident divorced parent against whom no 
order of support has been made in the divorce proceeding because 
of lack of service and therefore of jurisdiction. 


The “Uniform Enforcement of Support Act”, G.L. Chap. 273A 
inserted by Chap. 657 of 1951 (approved Sept. 6, 1951) provides— 


“Duty of support’, any duty of support imposed by law, or by any court 
order, decree or judgment, whether interlocutory or final, whether incident 
to a proceeding for divorce, legal separation, separate support, or otherwise.” 


“Sec. 3. The duty of support imposed by the laws of the commonwealth 
or by the laws of the state where the obligee was present when the failure 
to support commenced as providing in section four, and the laws relative to 
the enforcement thereof, bind the obligor regardless of the presence or resi- 
dence of the obligee.” 


“Sec. 4. Duties of support enforceable under this chapter are those im- 
posed under the laws of any state in which the alleged obligor was present 
during the period for which support is sought or in which the obligee was 
present when the failure to support commenced.” 


“Sec. 5. Whenever any state or a political division thereof has furnished 
support to an obligee it shall have the same right to commence proceedings 
under this chapter as the obligee to whom the support was furnished, so that 
it may secure reimbursement for expenditures so made.” 


Under the law as stated in the Schmidt case cited, it seems that 
“the law of the Commonwealth” would not “impose a duty of sup- 
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port” on a divorced husband under the sections quoted when no 
order for support by him appears in the decree. 


But this means that the liability to support is merely in abey- 
ance during the life of the wife. On the death of the wife the 
“common law liability” of the husband revives, see Barry v. Sparks, 
306 Mass. 80 at pp. 83-84. We see no reason why the common law 
liability should cease even temporarily because of a lack of an 
order to support in divorce or separation proceedings when the 
lack of such an order results from lack of service to give the court 
jurisdiction. In such cases unless the jurisdiction to order support 
is revived by statute the new procedure under the recent “uniform” 
act may fail in cases of divorced or separated persons unless the 
doctrine of Schmidt v. Schmidt above cited is modified to fit the 
“uniform” act. To accomplish this two-fold purpose we think 
Judge Hanlon’s draft should be broadened and we recommend the 
following 

DRAFT ACT 


As to the common law duty of a parent to support his minor child after 
a decree granting custody to another. 


Section 3 of Chapter 210 of the General Laws, as amended by Chapter 239 
of the acts of 1945, is hereby amended by adding at the end thereof the fol- 
lowing new paragraph.— 


For the purposes of this section and of Chap. 273A inserted by Chap. 
657 of the acts of 1951, until an order requiring a parent to support his 
minor child shall have been entered by a court having jurisdiction of said 
parent in the premises, the common law duty of a parent to support his 
minor child shall continue notwithstanding that the custody of such minor 
shall have been awarded to another with or without an order of support. 


HOUSE 565, RELATIVE TO DISCOVERY BY DEPOSITION 
(Referred by Resolves Chapter 2) 


This bill would strike out Sections 2-5 to 39 of chapter 233 
of the General Laws, relative to discovery by interrogatories and 
substitute a new set of sections providing for discovery by oral 
deposition of parties and witnesses. The bill covers ten printed 
pages. As much of it deals with the mechanics of taking and using 
the depositions we quote only the two extracts which outline the 
scope of the proposed “discovery”, and raise the main questions 
for discussion. The bill is said to be patterned after the Federal 
Rules, but it seems to be patterned on an extreme view of the 
rather vague opinion (but not the decision) of the majority of 
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the court, in Hickman v. Taylor 329, U.S. 495, rather than the 
more practical opinion of Justices Jackson and Frankfurter (p. 514) 
concurring in the decision of a narrow question on which the whole 
court agreed but not concurring in the vague suggestions of the 
majority. 


See also the opinion of five judges of the 3rd Circuit Court of 
Appeals in the same case, 153 Fed. 2nd 212, reversing the district 
court decision, the reversal being sustained by the Supreme Court. 


The parts of the bill (H.565) illustrating its scope as applied 
both to parties and witnesses are as follows: 


Revision of Section 33 proposed by H.565 


“Section 33. The deponent may be examined regarding any matter, not 
privileged, which is relevant to the subject matter involved in the pending 
cause or proceeding, whether it relates to the claim or defense of the examining 
party or to the claim or defense of the other party, including the existence, 
description, nature, custody, condition and location of any books, documents, 
or other tangible things and the identity and location of persons having 
knowledge of relevant facts. Jt shall not be ground for objection that the 
testimony will be inadmissible at the trial if the testimony sought appears 
reasonably calculated to lead to the discovery of admissible evidence.” 


Revision of Section 68 proposed by H.565 


“Section 68. Upon motion of any party showing good cause therefor and 
upon notice to all other parties, the court in which the cause or proceeding 
is pending may order any party to produce and permit the inspection and 
copying and photographing, by or on behalf of the moving party, of any 
designated documents, papers, books, accounts, letters, photographs, objects, 
or tangible things, not privileged, which constitute or contain evidence relat- 
ing to any of the matters within the scope of the examination permitted in 
the taking of a deposition within the commonwealth, and which are in his 
possession, custody, or control; or order any party to permit entry upon 
designated land or other property in his possession, custody, or control for 
the purpose of inspecting, measuring, surveying, or photographing the prop- 
erty or any designated object or operation thereon within the scope of the 
examination permitted in the taking of a deposition within the commonwealth. 
The order shall specify the time, place, and manner of making the inspection 
and taking the copies and photographs and may prescribe such terms and 
conditions as are just. Such order shall be enforceable in like manner as an 
order to answer interrogatories.” 


The majority opinion in the Hickman case caused vigorous 
reactions at the bar. It is still a cause of uncertainty in practice 
and, in our opinion, very probably, of questionable justice at times. 


Since the reference to the council, a thoughtful criticism of 
the Federal rules for discovery, by Mr. George P. Dike, a practi- 
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tioner of long experience in the Federal Courts, has appeared in 
the Massachusetts Law Quarterly for October 1951.* 


We do not recommend the bill (H. 565). We think it too broad 
in scope and likely to hinder, rather than promote, justice for 
reasons explained by Justices Jackson and Frankfurter in the 
opinion referred to, as well as subjecting parties with slender 
means to an unfair burden of expense at the instance of opposing 
parties with greater financial resources as pointed out by Mr. Dike 
in the article referred to. 


It should also be remembered that there are no trial courts 
in the Federal system other than the District Courts, whereas, 
in Massachusetts, we have as courts of first instance, the Supreme 
Judicial Court, to a limited extent, the Superior Court, the Land 
Court, fourteen Probate Courts and seventy-three District Courts 
(including the Boston Municipal Court). Conditions of litigation 
are, therefore, quite different from those in the Federal Courts 
in which civil litigation must involve, at least $3,000.00 in order 
to secure jurisdiction. The existence of so many varied courts 
is a material fact for consideration in connection with the machin- 
ery of litigation and the expense involved for litigation. On the 
other hand, a more carefully limited opportunity for discovery by 
oral deposition seems worth trying in the Superior Court. 


Since the Practice Acts of 1851-2 discovery before trial to aid 
in the preparation of a case, has been limited to interrogatories 
and certain statutes as to admission on paper of material facts, 
and bills of discovery in equity. The practice of oral discovery 
was discussed by the Judicature Commission in its 2nd report 
(House 1205 of 1921) reprinted in 6 Mass. Law Quart. No. 2 
pp. 107 et seq. As there pointed out,—‘A century ago Jeremy 
Bentham made a suggestive classification of methods of procedure 
into ‘epistolary’ methods and ‘confrontatory’ methods, and he 
made caustic remarks about the ‘epistolary’ kind. The comparison 
may be simply translated into the statement that one can gener- 
ally find out more quickly about facts by talking directly to a 
man who knows about them than by conducting a long and 
cautious correspondence with him or with somebody representing 
him. This simple idea has been very gradually forcing its way 
into legislation and rules of court relative to procedure.” 





*60, Yale Law Journal, No. 7 for November, 1951, contains an extended discussion on 
discovery under the Federal Rules. It contains statistical tables showing the relative use of 
interrogatories and of depositions in several Federal judicial districts, prepared by the Director 
of the Business of the United States Courts. 
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On page 110, the commission referred to the fact that the exist- 
ing methods of discovery were not always used because of their 
“epistolary” character, added to the fact that many lawyers hesi- 
tate to run the risk of teaching the other side something about 
their case, or because they prefer, from habitual practice, the 
method of going to trial without preliminary investigations, even 
though it involves additional preparation to prevent surprises. “On 
the other hand, the clients are usually the ones who pay the cost 
of litigation, and the citizens are the ones who pay the bills for 
the judicial system, and, if practical methods can be devised for 
reducing cases to more definite issues in advance of trial, it is 
desirable that they should be tried in order that, if successful, 
they may avoid much waste of judicial power.” The commission 
(of which the late Mr. Justice Sheldon was chairman) then recom- 
mended an act (pp. 151-152) for examination of parties, but not 
of witnesses, before trial. We have examined that draft and recom- 
mend it with certain changes, for the Superior Court only, as 
follows: 


DRAFT ACT 


Chapter 231 of the General Laws is hereby amended by inserting after 
section 68 the following section 68A. 


Sus-Section 1. Any party in the Superior Court, after the entry of a 
writ or the filing of a bill or petition may examine orally any other party, 
in the city or town within the commonwealth of the residence or usual place 
of business of the party to be examined, for the discovery of facts and docu- 
ments admissible in evidence at the trial of the case. The word “party” in 
this act shall be deemed to include parties intervening or otherwise admitted 
after the beginning of a suit. Such examination may be used at the trial by 
the party taking the same or by any other party on paying the cost of taking 
the same unless the party examined is present at the trial of the case. Nothing 
herein shall be held to prevent the use of such examination as a declaration 
or admission of a party, if material, whether or not the party examined is 
present at the trial, or the use of such examination in connection with cross- 
examination of such party. Sections sixty-five, sixty-six and sixty-seven of 
chapter two hundred and thirty-one of the General Laws shall apply under 
this act. 


Sus-Secrion 2. In order to make such examination any party may apply 
to a justice of the peace or notary public, who shall issue a notice to the party 
to be examined to appear before said justice, notary or commissioner at the 
time and place appointed for such examination. Sections twenty-seven and 
twenty-eight of chapter two hundred and thirty-three of the General Laws 
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shall apply to notices of such examinations and the service thereof, except 
that notice shall also be given to all parties to the proceedings or to their 
attorneys of record, so that they may attend the examination. 


Sus-Section 3. The party examined shall be sworn or affirmed, and his 
examination shall be taken in the same manner and subject to the same rules 
as if taken before a court. The court shall at all times have full control of 


the examination and may impose reasonable conditions as to its conduct 
and scope. 


Sus-Section 4. The party requesting the examination shall be allowed 
first to examine on all points material to the cause in which the examination 
is made. The party examined or his attorney may then examine in like 
manner, after which any party may examine further. 


Sus-Section 5. The examination shall be taken by a stenographer ap- 
pointed by the justice, notary or commissioner on the request of either party 
and at his expense. Said stenographer shall be sworn by the justice, notary 
or commissioner to transcribe faithfully the testimony, and his transcript 
shall be certified by the justice, notary or commissioner. In case such request 
is not made the deposition shall be written by the justice, notary or commis- 
sioner or by a disinterested person, in the presence and under the direction 
of the justice, notary or commissioner. The examination or the stenographer’s 
transcript thereof shall be carefully read to or by the party examined and 
then subscribed by him. 


Sus-Section 6. The examination shall be delivered by the justice, notary 
or commissioner to the court, before which the cause is pending, or shall be 
enclosed and sealed by him and directed to it, and shall remain sealed until 
opened by it. Copies of the deposition, however, may be furnished by the 
justice, notary or commissioner to any party. 


Sus-Section 7. Nothing in this act contained shall prevent either party 
calling and examining verbally at the trial of the action any party in the same 
manner as though his testimony had not been taken in writing. 


Sus-Section 8. If a party after due notice fails without reasonable cause 
to attend and submit himself to examination under this act, the court may 
make and enter such order, judgment or decree as justice requires, and the 
court shall have at all times full control of the examination, and may make 
all proper orders relating thereto. 


Sus-Section 9. No one without leave of court shall both examine any 
other party orally under this act and interrogate him in writing under Gen- 
eral Laws, chapter two hundred and thirty-one, sections sixty-one to sixty- 
seven, and no party shall be required to attend and submit himself to 
examination more than once in the same case except by order of court. 
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ASSIGNMENT OF COUNSEL IN CASES 
OTHER THAN CAPITAL CASES 


As stated by the Supreme Court of the United States in Betts 
v. Brady, 316 U.S. 455, at p. 471-2: 


“Every court has power, if it deems proper, to appoint counsel where 
that course seems to be required in the interest of fairness.” 


That this was the law in Massachusetts before any statute 
was passed on the subject see Com. v. Hardy, 2 Mass. 303 in 
which counsel was assigned in 1807. The first statute on the 
subject, as stated by the court in Allen v. Com. 324, Mass. 558, 
was in 1820. Ever since then the statute (now G.L. ¢. 277, s. 47) 
has recognized and declared the law in capital cases, (stated by 
Chief Justice Chapman 104 Mass. 543) as follows: 


“When a prisoner has not obtained counsel, it is usual for the court to 
request some member of the bar to aid him; and we believe that no prisoner 
has been compelled to go to trial in a capital case without being ably and 
faithfully defended. The members of the bar have been ready, so far as 
they reasonably could do so, to give their best services gratuitously, in aid 
of any prisoner who was unable to pay counsel.” 


Even in those cases, the court did not consider that it could 
award compensation to assigned counsel (see Atty. Gen. Peti- 
tioner, 104 Mass. 537 at p. 543), and it was the practice for 
assigned counsel to serve without either compensation or expense, 
until 1893 when the court was authorized by statute (now appear- 
ing as G.L. c. 277, ss. 55-56 and see also c. 276, s. 37A) to allow 
them. Superior Court Rule 95 as amended Oct. 6, 1934 and Oct. 
31, 1947 regulate the matter under those statutes which relate 
only to capital cases.. This rule reads, 


CouNSEL IN CAPITAL CASES 


“The court may assign counsel for a defendant charged with murder, who 
is unable to procure counsel, but will not allow compensation for the services 
of counsel if the charge in the indictment is limited to murder in the second 
degree or if such services were performed after it appears that a conviction 
in the first degree will not be asked. No person shall be assigned as counsel 
in a murder case unless he has been a member of the bar for more than ten 
years. Counsel shall be allowed no more than one hundred dollars for services 
in a district court or before a trial justice, no more than five hundred dollars 
for expenses, unless an order of court authorizing further expenses and limiting 
the amount thereof is made before the expenses are incurred. A bill for 
services and expenses shall state the items of expenses in detail, and counsel 
shall certify thereon what payment, if any, he has received or been promised 
from any source.” 
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As to other cases such as second degree murder, rape and 
certain forms of robbery for which life sentences can be imposed, 
while the court may assign counsel, there is no provision for 
compensation or expenses. In Allen v. Com., already mentioned, 
(see also Com. v. Blondin, 324 Mass. 564) the law of Massachu- 
setts, and the law under the 14th amendment of the Federal 
Constitution is stated as follows: 


“That law, as we understand it, required assignment of counsel in non- 
capital cases only when the defendant, by reason of youth, inexperience, or 
incapacity of some kind, or by reason of some unfair conduct by the public 
authorities or of complication of issues, or of some special prejudice or dis- 
advantage, stands in need of counsel in order to secure the fundamentals of a 
fair trial. We rely particularly upon Betts v. Brady, 316 U.S. 455—and upon 
Foster v. Illinois, 332 U.S. 134, Bute v. Illinois, 333 U.S. 640 and Uveges v. 
Pennsylvania, 335 U.S. 437.” 


Such being the state of the law, statutes have been passed in 
recent years in four of the six New England states and in several 
others. Maine, by chapter 100 of the acts of 1949, provided 


“Competent defense counsel may be assigned by the superior court in any 
criminal cases, and shall be assigned in all cases punishable by imprisonment 
for life, when it appears that the accused has not sufficient means to employ 
counsel and the court shall order reasonable compensation to be paid to 
counsel out of the county treasury for such service rendered in any case 
punishable by imprisonment for life, and compensation may be allowed by 
the court in cases of other felonies, but no compensation shall be allowed 
counsel for service in lesser cases.” Effective Aug. 6, 1949. 


New Hampshire provides by Revised laws of 1942, c. 428, in 
sec. 1 for capital cases, and in section 2 as follows: 


“Section 2. Other cases: Any person held for the grand jury charged with 
the commission of any other offence, the punishment whereof may be three 
years imprisonment, shall be entitled to have counsel assigned to him by the 
court and to such process from the court to compel the attendance of witnesses 
as is usually granted on behalf of the state if the court shall be of the opinion 
that he is poor and unable to defray the expense of obtaining counsel and the 
attendance of witnesses, and that injustice may be done if provision is not 
made therefor at the public expense. 


“Section 3. Counsel fees: Counsel so assigned by the court shall receive 
reasonable compensation for their services, not exceeding one hundred and 
fifty dollars in all at any one trial, which shall be allowed by the court and 
paid by the county.” 


Rhode Island, by chap. 1007 of Public Laws 1941 (p. 73) set 
up a public defender. 
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Connecticut in 1917 set up a public defender now provided for 
by Gen. Statutes of 1949, vol. ITI. 


Sec. 8796. The administration of this office is described by the 
Public Defender of New Haven County in 25 Conn. Bar Journal, 
No. 3 for Sept. 1951 pp. 263-283. 


Ohio’s Code of Criminal Procedure, Baldwin’s 1948 Revision, 
13439-2 provides for capital cases and 1349-3 for other felonies 
as in the New Hampshire act. 


New York, California and Illinois also have provisions varying 
somewhat in their phraseology. 


The question is whether there should be further statutory pro- 
visions as to cases other than capital in Massachusetts. 


We do not think any mandatory statute should be passed cre- 
ating a statutory right to assignment of counsel. The rights of 
defendants in this respect should, we believe, be left to the 14th 
amendment and the general rules of fairness described in Allen 
v. Com. On the other hand, in serious cases, other than capital, 
when the court finds that the defendant should be represented 
by counsel and if he so desires but because of lack of funds or other- 
wise, cannot procure counsel, if competent counsel is unwilling to 
accept assignment in accordance with the earlier professional 
standards of service by the bar described by Chief Justice Chap- 
man, we think the court should be authorized, in the exercise 
of its judicial discretion, to allow some compensation, or necessary 
expenses, or both, to be paid by the county as in capital cases, 
if approved and certified by the chief justice. 


It is the practice of some judges of the Superior Court, when 
trying a criminal case in which the defendant is not represented 
by counsel to have the entire proceedings taken down by the 
court stenographer. We think that practice should be required 
in any felony case originally tried in the superior court, as in 
civil cases. We recommend the following: 


DRAFT ACT 


Section 1. Chapter 277 of the General Laws is hereby amended by insert- 
ing after Section 47 the following new section. 


Section 47A. At any stage, whether in a district court or in the superior 
court, of a criminal proceeding other than capital and not within the final 
jurisdiction of a district court, in which the defendant is required by law, in 
the opinion of the court, to be represented by counsel, the superior court may, 
under the circumstances and in the manner provided for capital cases by 
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section 37A of chapter 276 and section 47 of chapter 277, assign competent 
counsel if the defendant desires counsel and is unable to procure counsel 
because of inability to pay for the services or otherwise and may in the 
exercise of judicial discretion if it is found necessary, allow reasonable com- 
pensation for such services or necessary expenses or both. Such compensation 
and expenses if approved and certified by the chief justice of the superior 
court shall be paid by the county within which the court sits as provided 
for capital cases in section 37A of chapter 276 and sections 55 and 56 of 
chapter 277. In any felony case tried in the superior court, except a case 
tried on appeal after trial in a district court under sections 26 and 27 of 
chapter 218 the proceedings shall be taken down by a court stenographer. 
The superior court may make rules for the administration of this section. 


HOUSE 273, AS TO THIRD PARTY PRACTICE 
(Referred by Resolves Chap. 1) 

This bill is printed in a footnote below*. 

In support of the bill the petitioner submitted to the Council 
a memorandum which was submitted to the Judiciary Committee 
in support of the bill, before the matter was referred to the Council, 
stating that it is patterned after Rule 14 of the Federal Rules 
of Civil Procedure. 

The subject was referred to the Council in 1936 and the 12th 
report ,22 M.L.Q. No. 1, Supp. 52 (ef. 22nd report p. 49) contained a 





* AN AOT RELATIVE TO THIRD-PARTY PRACTICE IN ACTIONS AT LAW. 


SECTION 1. Chapter 231 of the General Laws is hereby amended by inserting after section 
4A the following new section :— 


Section 4B. At any time after the entry of an action at law, a defendant may move on notice 
to the plaintiff for leave as a third-party plaintiff to join as a third-party defendant in the action 
a person who is or may be liable to the defendant, by way of subrogation or otherwise, for, or 
as @ result of, all or part of the plaintiff's claims against the defendant. Such motion shall con- 
tain a copy of the declaration of the third-party plaintiff against the third-party defendant. If 
the motion is allowed, the third-party plaintiff may proceed to make the third-party defendant a 
party to the action in any manner provided in the case of an original action at law. Any process 
served upon the third-party defendant shall have attached to it a copy of the declaration of the 
plaintiff against the third-party plaintiff and a copy of the motion. Upon entry of the action 
against the third-party defendant, it shall be assigned the same docket number as the original 
action and shall become part thereof. 

The third-party defendant, within the time allowed for the filing of an answer or plea by the 
third-party defendant, may also file a motion to dismiss or an answer in abatement or a demurrer 
with respect to the writ and declaration of the plaintiff against the third-party plaintiff. The 
third-party defendant may also assert against the plaintiff any defenses which the third-party 
plaintiff has to the plaintiff's claims. 

A third-party defendant may proceed under this section against any person not a party to the 
action who is or may be liable to the third-party defendant, by way of subrogation or otherwise, 
for, or as a result of, all or part of the third-party plaintiff's claims against the third-party 
defendant. 

A third-party defendant shall be bound by the adjudication of the third-party plaintiff's liability 
to the plaintiff, as well as the third-party defendant's liability to the third-party plaintiff. 

Judgment may be given for one or more of the parties according to their respective rights and 
against one or more of the parties according to their respective liabilities, and the court may 
issue one or more executions and make such order relative to costs as may be necessary and proper. 

SEOTION 2. Section 141 of chapter 231 of the General Laws is hereby amended by inserting 
after the words “‘four A” the words:—four B. 

SECTION 3. Nothing in this act shall be held or construed to affect any provision of sections 
one to fifteen, inclusive, of chapter two hundred and twenty-three of the General Laws, or any 
other provision of general law relative to the venue of actions. 


SrecTIon 4. This act shall apply to all actions pending on or after the effective date thereof. 
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draft act extending the rule making power of the courts to cover the 
matter. We have considered the draft then submitted, as well 
as H.273. We do not recommend either of them. We think the 
draft in the 12th report is too broad, and, as to H.273, we are not 
convinced that the illustrations in the petitioner’s memorandum 
call for legislation which might complicate cases at law in an 
undesirable manner, especially in cases tried to a jury. The 
Federal rules, however successful in the Federal courts, are not, 
necessarily, advisable for our superior court and district courts. 
Our present judgment is that the existing opportunity of a de- 
fendant to notify the third party to come in and defend is suff- 
cient in practice. 


HOUSE 840, RELATIVE TO THE AMENDING AND 
SUPPLEMENTING OF BIRTH RECORDS IN 
CASES OF ADOPTION AND LATER CHANGE OF NAME 


(Referred by Resolves c. 7) 


This bill provides— 


Section 13 of chapter 46 of the Gen. Laws, as appearing in the Ter. Ed., 
is hereby amended by inserting after the third paragraph the following para- 
graph :— 


If a person of ligitimate birth shall have been adopted by judicial decree 
and his name changed at a later date to that of his adopting parents by 
judicial decree, the record of his birth may be amended or supplemented as 
hereinafter provided so as to read, in all respects, as if such person had been 
reported for record as born to such parents in lawful wedlock. 


The first two paragraphs of Sec. 13 as heretofore amended 
(see Annotated Edition of the Gen. Laws) provide that 


“if a person shall have acquired the status of a legitimate child by the 
intermarriage of his parents and the acknowledgment of his father or an 
adjudication of paternity” under c. 273 as provided in s. 7 of c. 190 the 
record of his birth shall be amended or supplemented as hereinafter provided 
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so as to read in all respects as if such person had been reported for record 
as born of such parents in lawful wedlock.” 


Generally the name is changed by decree on the adoption 
petition, but not always. H.840 simply applies the clause in 
italics to the case of an adopted legitimate child whose name 
has been changed later to that of the adopting parents. We see 
no objection to the bill and recommend passage. 


SENATE 782 RELATING TO BuRDEN OF PROOF oF CONTRIBUTORY 
NEGLIGENCE IN CASES OF CONSEQUENTIAL DAMAGES 


(Referred by Resolves Chapter 84) 


This bill, S. 782, provides (with an emergency clause) 


Section 1. Chapter 231 of the General Laws is hereby amended by 
striking out section 85, as amended by section 1 of chapter 386 of the acts 
of 1947, and inserting in place thereof the following section:— 


Section 85. In all actions, civil or criminal, to recover for death, personal 
injuries, damages to property or consequential damages, the burden of 
proving contributory negligence on the part of the person killed or injured 
or damaged in his property, or caused to sustain consequential damages, 
or of his agent or custodian or any other person whose conduct is imputed 
to him, shall be an affirmative defence to be set up in the answer and 
proved by the defendant. 


Section 2. This act shall take effect on January first, nineteen hundred 
and fifty-two, but shall only apply to actions brought on or after said date. 


The bill amends section 85 exactly as recommended in our 26th 
report in 1950, pp. 10-11. The bill was passed as an emergency 
measure at the end of the session on Nov. 17 and then recalled 
from the Governor and referred to the Council before adjournment. 


We appear to have stated the reasons for our recommendation 
too briefly in our last report. 
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The present Section 85 of G. L. Chapter 231, as amended by 
Chapter 386 of 1947, now provides: 


“Section 85. In all actions, civil or criminal, to recover damages for 
injuries to the person or property or for causing the death of a person, or 
consequential damages arising out of such injuries or death, the person 
injured or killed or the person chargeable with his conduct shall be presumed 
to have been in the exercise of due care, and contributory negligence on his 
part shall be an affirmative defence to be set up in the answer and proved 
by the defendant.” 


This wording does not place the burden on the defendant of 
proving contributory negligence in all claims for consequential 
damages, see Mendolia v. White, 313 Mass. 318, at p. 321. On 
the page referred to the court said, 


“The due care statute creating a presumption in favor of the plaintiff 
and putting the burden upon the defendant of proving the negligence of 
the plaintiff extends only to the personal conduct of the plaintiff himself 
and leaves unaffected the principles of the common law that a plaintiff who 
is chargeable with the conduct of a third person must prove that the latter 
is not negligent.” 


The present section above quoted may have been intended to 
cover the situation, but the words used are “the person killed or 
injured or the person chargeable with his conduct.” 


The clause underlined seems to have no meaning. What was 
intended, probably, was “the person with whose conduct he is 
chargeable” or, as we have stated it in 8.782, “whose conduct is 
imputed to him”, which seems to us the better phrasing. We 
think the section as we rephrased it in 8.782 states the matter 
more fully and clearly for application by the court by placing the 
burden of proving contributory negligence on the defendant in all 
cases. The burden of proof, being thus clearly on the defendant, 
we omitted the words in the present section above quoted “shall 
be presumed to have been in the exercise of due care”, as not only 
unnecessary, but likely to encourage needless requests for rulings 
involving a waste of time of the court. This is shown by the case 
of Perry v. Boston Elevated Ry. Co. 322 Mass. 206 at p. 210 where 
the court said of this section 85, 


“The word ‘presumed’ was used in its technical sense, and in that sense it 
can hardly have any effect, since it is overshadowed by the change in the 
burden of proof made by the same statute. 


“When the statute cast upon the defendant the burden of proving con- 
tributory negligence of the plaintiff, it did more for the plaintiff than a 
mere technical presumption could do. A presumption in the technical sense 
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can have no operative effect unless it assists the party having the burden 
of proof. Epstein v. Boston Housing Authority, 317 Mass. 297, 302. When 
the judge told the jury that the burden of proof of contributory negligence 
is on the defendant, he stated the whole practical effect of the statute. To 
attempt a discussion of the so-called presumption would do the plaintiff no 
additional good, but would tend to complicate the charge and confuse the 
jury. We are referred to no decision of this court, and have found none, 
to the effect that a judge, having instructed the jury correctly as to the 
burden of proof, must go farther and discuss the statutory presumption.” 


We recommend the passage of 8.782 changing only the effective 
date in Section 2. 


EVIDENCE OF A PusLic Way 


A common question of proof in trials relates to whether a way 
is a “public highway.” If this is questioned it is necessary to 
produce the record of its laying out and acceptance by the proper 
officials.* Unless there is a real dispute on the point this seems a 
waste of time of the court and everyone else. We, therefore, recom- 
mend the following. 

DRAFT ACT 


Chapter 233 of the General Laws is hereby amended by adding after 


Section 79D (inserted by chapter 240 of the acts of 1949) the following— 
Section 79E 


“a certificate by a public official having charge of the records of the 
laying out of ways that a particular way is a public way as a matter 
of record shall be admissible as prima facie evidence that such way is a 
public highway.” 


CONSOLIDATION OF ACTIONS FOR TRIAL IN District Courts: 


Following a recommendation of the Council in 1940 in its 16th 
report (p. 39) and in 1942 in the 18th report (p.31-2), Section 
2A of the General Laws Chapter 223, was passed, providing 
that when two or more actions “arising out of or connected with 
the same accident or event or transaction” are pending in one or 
more district courts the appellate division may, on motion, order 
consolidation of such actions for trial together in one court. The 
Statute has worked well by avoiding the waste of time in several 
trials on the same facts. The statute requires the action of the 
appellate division on the motion. That means delay of perhaps 
a month as the divisions generally meet monthly and such 
motions take up the time of the division needed for other busi- 





* See discussion in letter of Administrative Committee of the District Courts herein, p. 53. 
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ness. We see no reason why the time of three judges should 
be taken for this sort of action and recommend that the authority 
to consolidate be placed in the hands of the presiding justice to 
whom the motion may be submitted at any time. We recommend 
the amendment of Section 2A by the insertion of the words printed 
below in italics, so that the section will read. 


DRAFT ACT 


Section 2A of Chapter 223 of the General Laws, inserted by 483 of the 
Acts of 1935 and amended by Chapter 369 of the Acts of 1943, is hereby 
further amended by inserting the words “presiding justice of the” before the 
words “appellate division” so that the section will read: 


2A. Consolidation of Actions Arising Out of the Same Accident, etc., 
Pending in District Courts—Whenever cross actions between the same 
parties or two or more actions, including for the purposes hereof other court 
proceedings, arising out of or connected with the same accident, event or 
transaction are pending in one or more district courts, the presiding justice 
of the appellate division of any such district court, or a justice of said 
division designated by him, may, upon motion of any party to any such action 
in such court, order the consolidation of such actions for the purpose of 
trial together in any district court to be designated in the order; provided, 
that if motions to consolidate the same actions are filed in more than one 
appellate division, such motion shall be referred to the presiding justice of 
the appellate division in which the first motion is filed, or a justice of said 
division designated by him and provided, further, that if all the principal 
parties to all such actions agree upon such consolidation for trial together 
in one district court they shall be consolidated and tried in such court. The 
party making such motion shall give notice thereof to the clerks of the 
district courts in which said motions are pending and to all parties to such 
actions, and thereafter none of said actions shall be placed on any trial list 
until after the disposition of said motion. This section shall apply only 
to actions as to which the time limit for removal to the superior court under 
section one hundred and four of chapter two hundred and thirty-one has 
expired. 


VENUE IN TRANSITORY ACTIONS 


By section 3 of chapter 212 and section 1 of chapter 223 of the 
General Laws the Superior Court has jurisdiction of any “transi- 
tory” action “except as otherwise provided, if any one of the 
parties thereto lives in the commonwealth and the action is 
“brought in the county where one of them lives or has his usual 
place of business”. If brought in the wrong county the court may 
order the action removed to the proper county under sec. 15. 
Actions of contract or tort are “transitory” actions. 
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Section 2 of chap. 223 as most recently amended by sec. 2 of 
chap. 296 of 1943 provides that in district courts (excepting small 
claims under section 21 of chap. 218) “a transitory action” shall 
be brought “in a court within whose judicial district one of the 
parties lives or has his usual place of business” but then extends 
the area for actions of tort only, as follows: “An action of tort 
arising out of the ownership, operation, maintenance, control or 
use of a motor vehicle or trailer as defined in section one of chapter 
ninety may be brought in a district court within the judicial 
district of which one of the parties lives or in any district court 
the judicial district of which adjoins and is in the same county as 
the judicial district in which the defendant lives or has his usual 
place of business; provided, that if one of the parties to any such 
action lives in Suffolk County such action may be brought in the 
municipal court of the city of Boston.” 


This provision, about motor vehicle actions (recommended by 
the Judicial Council) as stated by the court in Kennedy v. Con- 
solidated Motor Lines Inc. 312 Mass. 84 at p. 87, “was enacted 
for the purpose of reducing the number of cases that were being 
brought in the Superior Court and thus to ‘permit the more expe- 
ditious dispatch of business by that court’”. The reports of the 
Judicial Council for 1932, 33 and 34 are cited in a footnote to p. 87. 
See also 15 B.U. Law Review No. 2 April 1935, pp. 272-80. 


The delays in reaching cases for trial in the superior court in 
view of the crowded dockets have been increasing since the last 
war. The need of reducing the number of cases brought in the 
superior court which existed in 1934 still exists. One way to meet 
it is to open the district courts to a larger class of cases. We see 
no reason why cases of contract and all tort cases should not be 
in the same class with motor vehicle torts for this purpose. Accord- 
ingly, we recommend that Section 2 be amended to accomplish 
this result by the following— 


DRAFT ACT 


(New words printed in italics) 


Section 2 of chapter 223 of the General Laws as most recently amended 
by section 2 of chapter 296 of the Acts of 1943 is hereby further amended by 
inserting after the word “ninety” in the second sentence of said section 2 as 
amended, the words “or any action of tort or of contract” so that said sentence 
will read as follow: 


“An action of tort arising out of the ownership, operation, maintenance, 
control or use of a motor vehicle or trailer as defined in section one of chapter 
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ninety or any action of tort or of contract may be brought in a district court 
within the judicial district of which one of the parties lives or in any district 
court the judicial district of which adjoins and is in the same county as the 
judicial district in which the defendant lives or has his usual place of business; 
provided, that if one of the parties to any such action lives in Suffolk County 
such action may be brought in the municipal court of the city of Boston.” 


SENATE 532, ALCOHOLISM AND THE STATUTES 
(Referred by Resolves Chap. 11) 


Resolves, Chap. 11 reads as follows: 

“That the Judicial Council be requested to investigate the subject matter 
of current senate document numbered five hundred and thirty-two relative 
to the existing statutes relating to alcoholism, and to include its conclusions 
and its recommendations, if any, in relation thereto, together with drafts 
of such legislation as may be necessary to give effect to the same, in its annual 
report for the current year.” 


Senate 532 is the 3rd report of the special commission on alcohol- 
ism created by chap. 513 of the acts of 1947 to “make a continuous 
study of the methods for treating alcoholism and of other factors 
relating to the problem in the commonwealth.” That report con- 
tained a recommendation “that the Judicial Council make a study 
of the existing statutes relating to alcoholism, with the object 
of making it possible to rehabilitate a larger proportion of the 
alcoholics who are now treated as purely correctional problems.” 


The statutes have been examined and the Council has no recom- 
mendations to report for statutory changes. The statutes establish- 
ing the probation system and those authorizing releases of per- 
sons arrested for, or convicted of drunkenness, provide very broad 
authority for the courts, probation officers and officials having 
to do with penal or reformatory institutions to take advantage of 
any available opportunities for “rehabilitation” if the courts or 
other responsible officials consider such opportunities practicable 
and advisable. 


Section 87 of chapter 276 (as amended by chapter 264 of the 
acts of 1941) recognizes the earlier practice of probation by the 
Superior Court, before imposing sentence, “for such time and 
upon such conditions as it deems proper.” 


Section 1 of chapter 279 (as amended by section 1 of chapter 
205 of the acts of 1934) provides that— 


“When a person convicted before a court is sentenced to imprisonment, the 
court may direct that the execution of the sentence be suspended and that he 
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be placed on probation for such time and on such terms and conditions as it 


shall fix.” 


This applies to both the Superior and the District Courts. The 
purpose of probation, either before or after sentence, being to help 
a defendant and his family and dependents and the public by 
giving him a chance to help himself, any reasonable condition of 
probation is proper. For a study of the history of probation in 
Massachusetts see, 2 M.L.Q. No. 6, Aug. 1917, p.591, revised and 
extended in the “Journal of Criminal Law and Criminology” for 
May-June 1941. 


As to releases—Chap. 272, s. 45 allow release by the court or 
probation officer without arraignment if not arrested four times 
within a year. Chap. 274 of 1946 made the release mandatory by 
substituting the word “shall”, and Chap. 409 of 1947 restored the 
word “may” so that it is again discretionary. The restoration of 
the discretionary “may” resulted from the recommendation of 
the Judicial Council in its 22nd report for reasons stated on p.64. 
The mandatory provision caused much trouble. 


Chap. 127 s. 136A, inserted by St. 1941, Chap. 690 s. 2 as 
amended by St. 1951, c. 33 authorizes the Commissioner of Correc- 
tion to release persons held solely by reason of a sentence for 
drunkenness. The power to release was formerly in the Parole 
Board. Chapter 33 of 1951 extends the commissioner’s power of 
release to county institutions to which a drunk has been transferred 
under section 140 of chapter 123. County commissioners, or the 
penal institutions commissioner of Boston, may release from jails 
or houses of correction. 


We have referred to relevant statutes as requested. As to the 
rest of the “subject matter” of Senate 532 it is so broad in scope 
and involves legislative questions relating to social facts and 
public cost so far beyond the field of study for which the Council 
was created and equipped that we respectfully ask to be excused 
from making any further report. 


THE ANNEXED INDEX OF THE REPORTS AND LIST OF 
STATUTES PASSED ON RECOMMENDATION OF THE 
JUDICATURE COMMISSION AND OF THE JUDICIAL 
COUNCIL SINCE 1919. 


For the convenience of the legislature and the courts and prac- 
ticing lawyers we annex an alphabetical, and chronological, index 
to the Contents of these reports since 1919, with an introductory 
statement. 
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Preceding the index is an annotated list of about 140 Statutes 
passed on recommendation of the Judicature Commission and of 
the Judicial Council since 1919, with references to the reports 
where the reasons for each statute may be found. 


In view of the current proposals for shortening legislative ses- 
sions by eliminating waste motion, the index and list of statutes 
should prove helpful to members of the legislature and its com- 
mittees as it will show where the subject matter of many bills, 
including some “hardy perennials,” have been discussed by the 
Judicial Council and reasons stated why they should, or should 
not, be enacted. Reference to such discussions may save time at 
committee hearings. 
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How the family lawyer benefits 


by our services 


In terms of time and money, the family lawyer 

will often find it economical to use our services as 

Agent. Acting in this capacity, we relieve him of 

the mechanical details of management, as in- 

structed, including: 

Custody of securities 

Collection of income and other servicing of securities 

Bookkeeping in all routine aspects 

Furnishing income tax data 

immediate or periodic reports on all transactions 

Suggestions regarding the draft of a will or trust as our 
experience may prompt 


Please feel free to consult us at any time. We 
shall be glad to explain how our services as Agent 
may be of assistance to you. 


WORTHY OF YOUR TRUST 


OLD COLONY 


TRUST COMPANY 
ONE FEDERAL STREET, BOSTON 
T. Jerrerson Coo.ipoe, Chairman, Trust Committee 
Rosert Cutier, President 
Axruur L. Cosurn, Jr., Chairman, Trust Investment Committee 
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